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FRIDAY,  JULY  30,  1993 

U.S.  Senate, 
Subcommittee  on  Oversight  of  Government 
Management,  Committee  on  Governmental  Affairs, 

Washington,  DC. 

The  Committee  met,  pursuant  to  notice,  at  9:36  a.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  Carl  M.  Levin,  Chair- 
man of  the  Subcommittee,  presiding. 

Present:  Senator  Levin. 

Also  Present:  Senator  Sasser. 

Staff  Present:  Linda  J.  Gustitus,  Staff  Director  and  Chief  Coun- 
sel; Peter  K.  Levine,  Counsel;  Frankie  de  Vergie,  Chief  Clerk;  Paul 
Brubaker,  Minority  Staff  Director;  Roger  Martino,  Majority  Legis- 
lative Fellow;  Michael  McGaughey  and  James  Calvin  Cunningham 
III,  Majority  Interns;  Peter  Wade  and  Chris  Tuttle,  Minority  Detai- 
lees. 

OPENING  STATEMENT  OF  SENATOR  LEVIN 

Senator  Levin.  Good  morning,  everybody. 

Today's  Subcommittee  hearing  will  examine  the  practice  of  con- 
tract off-loading  at  Federal  agencies.  Contract  off-loads  are  inter- 
agency purchases,  which  occur  when  one  agency  buys  goods  or 
services  through  a  second  agency,  under  a  contract  administered  by 
that  second  agency.  Such  purchases  are  expressly  authorized  under 
certain  circumstances  under  the  Economy  Act  and,  when  properly 
used,  can  save  money  by  consolidating  similar  requirements  in  a 
single  contract. 

Unfortunately,  today's  testimony  will  show  that  the  abuse  and 
the  misuse  of  contract  off-loads  have  become  rampant  and  now 
totals  in  the  hundreds  of  millions  of  dollars  every  year.  Off-loads 
have  been  abused  and  misused  to  avoid  competition.  They  have 
been  abused  and  misused  to  spend  expiring  funds  before  they 
revert  to  the  Treasury.  They  have  been  abused  and  misused  to 
avoid  audits  and  contract  oversight.  All  too  often,  such  off-loads 
result  in  sole-source  contracts  with  favored  contractors,  for  which 
agencies  escape  management  responsibility. 

Let  me  describe  a  typical  case.  In  1991,  DOD's  Non- Acoustic 
Anti-Submarine  Warfare  Office  decided  that  it  needed  outside  ex- 
pertise. Instead  of  competing  the  requirement,  the  office  entered 
into  an  interagency  agreement  with  the  Tennessee  Valley  Author- 

(1) 


^*^j  T^^L^^^^  ^P  *^®^^  shows  that  agreement  between  the  DOD 
and  the  Tennessee  Valley  Authority. 

Now,  what  the  Tennessee  Valley  Authority  has  to  do  with  De- 
partment of  Defense  activities  is  an  amazing  story  as  it  will  unfold 
out  that  is  what  they  did. 

v^Jn^  V(^  *^^^  entered  into  an  agreement  with  a  company  called 
b.bG,  which  subcontracted  96  percent  of  the  work  on  a  sole-source 
basis  to  subcontractors  selected  by  the  DOD's  Anti-Submarine  War- 
tare  Office  So  instead  of  the  Anti-Submarine  Warfare  Office  con- 
tracting with  those  contractors  at  the  end  of  the  chain— the  people 
^^r  k7u  w?"t?^-they  went  through  TVA  which  went  through 
l^bGr,  both  of  whom  take  administrative  costs  and  rake  it  off  At 
the  end  of  that  chain,  the  DOD's  Anti-Submarine  Office  gets  the 
people  who  they  want  to  contract. 

Now,  that  was  pure  subterfuge,  and  it  was  at  the  expense  of  the 
taxpayers.  The  Tennessee  Valley  Authority  had  no  expertise  in  the 
area  of  non-acoustic  anti-submarine  warfare.  The  DOD  Inspector 
General  found  that  the  Anti-Submarine  Warfare  Office  off-loaded 
this  project  to  TVA  for  one  purpose  and  for  one  purpose  only— to 
quickly  obligate  funds  and  obtain  the  support  of  a  specific  contrac- 
tor without  having  to  advertise  or  compete  the  program  " 

And  what  was  the  result  of  this  offload?  The  Department  of  De- 
fense Inspector  General  found  that  the  DOD  paid  inflated  billing 
rates,  paid  for  people  who  were  not  working  on  the  project,  paid 
costs  which  should  have  been  allocated  to  other  projects,  and  paid 
tees  for  unallowable  items  like  liquor  and  travel  on  corporate  jets. 

According  to  the  Inspector  General,  the  added  cost  to  the  taxpay- 
er could  be  as  much  as  $2.8  million  on  an  $18  million  program 
And  that  doesn  t  even  include  the  half  million  dollars  that  ESG 
Charged  for  its  program  management  services  or  the  $1.1  million 
brokering  fee"  that  TVA  raked  off  the  top. 

Now,  the  story  gets  even  worse.  After  two  critical  Inspector  Gen- 
eral reports  and  a  directive  from  the  Under  Secretary  of  Defense, 
.    .u    ^;?1?^'S^"",^  Warfare  Office  stopped  sending  money  directly 

rr,      }  ^^-  ^^*  *"®  °^^^^®  ^sed  a  new  subterfuge  to  continue  the 
off-load. 

A  ^!^.^o®^^  °^  terminating  the  relationship  with  TVA  and  ESG,  the 
Anti-Submarme  Warfare  Office  re-directed  the  funds— now  we  are 
following  the  red  lines;  follow  the  bouncing  ball,  the  red  lines— to 
National  Oceanic  and  Atmospheric  Administration,  NOAA,  which 
you  guessed  it,  turned  around  and  off-loaded  the  requirement  to 
1 VA  and  right  back  to  ESG.  So  now  we  have  got  five  prongs  on 
this  chain  After  DOD  was  told  to  quit  it,  you  can't  do  this  any- 
more, don  t  off-load  to  TVA,  ESG,  and  then  to  the  subcontractors, 
they  offloaded  it  to  NOAA  that  in  turn  offloaded  it  to  TVA  ESG 
and  then  to  the  subcontractors.  '  ' 

The  documents  directing  the  money  to  NOAA,  by  the  way  ex- 
pressly stated  the  following:  "Funds  may  not  be  redirected.  The  ac- 
ceptor —that  is  NOAA— "must  be  the  performer."  That  is  right  in 
the  documents  with  the  money  going  to  NOAA.  But  NOAA,  at  the 
request  of  the  Anti-Submarine  Warfare  Office,  sent  the  money  on 
to  TVA  and  to  ESG  anyway. 

I  wish  I  could  tell  you  that  this  case  is  unique,  but  it  is  not.  For 
every  abuse  in  the  Anti-Submarine  Warfare  Office  case,  we  have 


Inspector  General  reports  documenting  a  dozen  more  cases  almost 

as  bad.  ^     .    .       t>       .l       i.  j-   ^ 

For  example,  we  have  the  Army  Trammg  Directorate  spendmg 
$24  million  on  instrumentation  systems  for  its  com.bat  trammg  cen- 
ters through  the  Marine  Corps  and  the  Marine  Corps  contractor, 
CSC  The  sole  purpose  of  the  contract  between  the  Marmes  and 
CSC  was  to  do  Army  work— not  Marine  work— Army  work.  The 
GAO  concluded  that  the  Army  used  the  contract  to  give  the  project 
to  a  favored  company  which  employed  several  relatives  and  friends 
of  Army  program  officials.  ,         . 

We  have  the  Navy  Ship  Systems  Engineering  Station  sending 
$32  million  to  TVA  for  ship  modernization  system.s,  m  an  apparent 
effort  to  obligate  expiring  funds  that  otherwise  would  have  been  re- 
turned to  the  Treasury  at  the  end  of  the  fiscal  year. 

We  have  an  Air  Force  Wing  spending  $1  million  on  a  gas  utility 
vehicle,  hand-held  walkie-talkies,  asbestos  removal,  design  of  a  ma- 
chine gun  range,  and  brush-clearing  services  from  the  Tennessee 
Valley  Authority,  which  the  IG  found  was  done  so  that  the  Air 
Force  could  spend  expiring  year-end  funds.  u     ^  ^u      u 

Here  is  what  one  Army  memorandum  has  to  say  about  the  abuse 
and  the  misuse  of  contract  off-loads:  . 

"Unauthorized  and  ill-considered  off-loading  of  Army  acquisition 
requirements  to  other  agencies,  particularly  to  agencies  not  subject 
to  the  Federal  Acquisition  Regulation  (FAR)  and  the  Competition 
in  Contracting  Act  (CICA)  (thus  circumventing  the  competition  re- 
quirements of  CICA),  are  actions  clearly  contrary  to  policy  and  reg- 
ulation They  cost  the  Army  millions  of  dollars  m  fees  lor  perform- 
ance of  a  function  that  we  already  pay  a  highly  trained,  profession- 
al staff  to  perform  properly." 

One  off-loading  contractor  who  subsequently  became  disillu- 
sioned with  the  process  said  the  following: 

'Tt  is  my  belief  that  the  transferring  of  the  procurement  respon- 
sibility in  the  Department  of  Energy's  'Work  for  Others  Program 
is  at  least  unethical  and  perhaps  illegal.  The  sole  purpose  for  the 
program's  existence  is  to  circumvent  the  DOD  procurement  proc- 
ess. .  .  .  It  is  a  program  of  technological  welfare  that  does  not  serve 
any  national  interest." 

In  all  we  have  documented  more  than  $100  million  of  improper 
off-loading  through  the  TVA;  almost  $100  million  of  improper  off- 
loading through  a  single  DOE  laboratory;  more  than  $10  milhon  m 
improper  off-loading  through  NASA's  Jet  Propulsion  Laboratory; 
and  more  than  $50  million  in  questionable  off-loading  through  the 
Department  of  Transportation's  Volpe  Research  Center. 

There  are  billions  of  dollars  in  other  off-loads  that  have  not  even 
been  analyzed  to  see  whether  they  have  been  subject  to  similar 
abuses  The  DOD  Inspector  General  has  found  that  the  Department 
of  Defense  alone  is  making  more  than  $3  billion  m  off-loaded  con- 
tracts every  year.  And  this  m.ay  be  just  the  tip  of  the  iceberg,  be- 
cause the  Department  of  Defense  has  consistently  refused  to  insti- 
tute any  system  for  tracking  off-loads,  and  because  DOD  is  tar  from 
the  only  agency  that  improperly  off-loads  contracts. 

Despite  hearings  which  were  held  years  ago,  where  the  DUU 
promised  that  this  would  not  happen  again,  it  has  happened  again 
and  again  and  again.  It  has  happened  again  through  the  IV  A.  It 


has  happened  again  through  the  DOE  labs.  It  has  happened  again 
through  NASA.  It  has  happened  again  through  the  Department  of 
Transportation  and  on  and  on. 

Today  we  are  going  to  look  at  off-loading  abuses  and  what  steps 
the  new  administration  can  take  to  close  this  multimillion  dollar 
loophole  and  put  this  sorry  history  to  rest. 

Prepared  Statement  of  Senator  Levin 

Today's  Subcommittee  hearing  will  examine  the  practice  of  contract  off-loading  at 
Federal  agencies.  Contract  off-loads  are  inter-agency  purchases  which  occur  when 
one  agency  buys  goods  or  services  through  a  second  agency,  under  a  contract  admin- 
^tered  by  that  second  agency.  Such  purchases  are  expressly  authorized  under  the 
Economy  Act  in  certain  circumstances,  and  when  properly  used  can  save  money  by 
consolidating  similar  requirements  in  a  single  contract. 

Unfortunately,  today's  testimony  will  show  that  the  abuse  and  misuse  of  contract 
off-loads  has  become  rampant,  and  now  totals  in  the  hundreds  of  millions  of  dollars 
every  year.  Off-loads  have  been  abused  and  misused  to  avoid  competition.  They  have 
been  abused  and  misused  to  spend  expiring  funds  before  they  revert  to  the  Treas- 
ury. They  have  been  abused  and  misused  to  avoid  audits  and  contract  oversight.  All 
too  often,  such  off-loads  result  in  sole-source  contracts  with  favored  contractors,  for 
which  agencies  escape  management  responsibility. 

Let  me  describe  a  typical  case.  In  1991,  DOD's  Non-Acoustic  Anti-Submarine  War- 
fare office  decided  that  it  needed  outside  expertise.  Instead  of  competing  the  re- 
quirement, the  office  entered  an  inter-agency  agreement  with  the  Tennessee  Valley 
Authority.  You  heard  it  right^the  TVA.  TVA  then  entered  an  agreement  with 
ESG,  Inc. — a  tiny  company  made  up  of  just  a  handful  of  employees,  who  did  none  of 
the  required  research  themselves.  ESG  subcontracted  out  96  percent  of  the  work,  on 
a  sole-source  basis,  to  subcontractors  selected  by  the  Anti-Submarine  Warfare  office. 

This  was  pure  subterfuge,  at  the  expense  of  the  taxpayers.  The  Tennessee  Valley 
Authority  had  no  expertise  in  the  area  of  non-acoustic  anti-submarine  warfare.  The 
DOD  Inspector  General  found  that  the  Anti-Submarine  Warfare  office  off-loaded 
this  project  to  TVA  for  one  purpose  and  one  purpose  only — to  "quickly  obligate 
funds  and  obtain  the  support  of  a  specific  contractor  without  having  to  advertise  or 
compete  the  program." 

And  what  was  the  result  of  this  off-load?  According  to  the  DOD  Inspector  Gener- 
al, neither  DOD  nor  TVA  was  able  to  document  any  formal  approvals  of  work  per- 
fornied  or  costs  incurred  by  ESG.  ESG  was  paid  without  providing  such  basic  infor- 
mation as  the  names,  positions,  hourly  rates,  and  number  of  hours  worked  by  its 
employees;  its  subcontractors  were  paid  without  even  submitting  invoices.  As  a 
result,  the  IG  found  that  DOD  paid  inflated  billing  rates;  paid  for  people  who  were 
not  working  on  the  project;  paid  costs  which  should  have  been  allocated  to  other 
projects;  and  paid  fees  for  unallowable  items  like  liquor  and  travel  on  corporate  jets. 

The  DOD  IG  found  that  the  added  cost  to  the  taxpayer  could  be  as  much  as  $2.8 
million  on  an  $18  million  program.  And  that  doesn't  even  include  the  half  million 
dollars  that  ESG  charged  for  its  program  management  services,  or  the  $1.1  million 
"brokering  fee"  that  TVA  raked  off  the  top. 

The  story  gets  even  worse.  As  a  result  of  a  DOD  Inspector  General  investigation 
of  off-loading  to  TVA,  the  Under  Secretary  of  Defense  for  Acquisition  ordered  all 
commands  to  stop  "pajdng  other  agencies  to  execute  contracting  functions  that  we 
should  be  performing  ourselves."  The  Anti-Submarine  Warfare  office  ignored  this 
directive,  and  continued  to  send  money  to  TVA  and  ESG.  It  took  a  second  IG  inves- 
tigation before  the  Anti-Submarine  Warfare  office  stopped  sending  money  directly 
to  TVA,  and  even  then,  the  office  used  a  new  subterfuge  to  continue  the  off-load. 

Instead  of  terminating  its  relationship  with  TVA  and  ESG,  the  office  re-directed 
the  funds  to  the  National  Oceanic  and  Atmospheric  Administration  (NOAA),  which 
turned  around  and  off-loaded  the  requirement  to  TVA  and  ESG.  The  documents  di- 
recting this  money  to  NOAA  expressly  states  "Funds  MAY  NOT  be  redirected.  Ac- 
ceptor must  be  performer."  But  NOAA — at  the  request  of  the  Anti-Submarine  War- 
fare office — sent  them  on  to  TVA  and  ESG  anyway.  As  a  result  of  this  deception, 
the  Anti-Submarine  Warfare  office  was  able  to  send  an  additional  $3.3  million  in 
DOD  funds  to  TVA  and  ESG,  despite  two  Inspector  General  reviews  condemning  the 
practice. 

I  wish  I  could  say  that  this  case  is  unique,  but  it  is  not.  For  every  abuse  in  the 
Anti-Submarine  Warfare  office  case,  we  have  Inspector  General  reports  document- 
ing a  dozen  more  cases  almost  as  bad.  For  example — 


—We  have  the  Army  Training  Directorate  spending  $24  million  on  instrumenta- 
tion systems  for  its  combat  training  centers  through  the  Marine  Corps,  which 
GAO  concluded  was  done  so  that  the  Army  could  give  the  project  to  a  favored 
company  which  employed  several  relatives  and  friends  of  Army  program  offi- 

—We  have  the  Army  Missile  Command  placing  a  $750,000  order  for  independent 
verification  and  validation  of  test  program  sets  through  DOE,  which  the  IG 
found  was  done  so  the  Army  could  continue  its  sole-source  relationship  with  a 
company  whose  Army  contract  had  not  been  renewed. 

—We  have  the  very  same  Command  trying  to  purchase  computer  software  for  in- 
ventory item  managers  through  a  DOE  laboratory  and  several  layers  of  subcon- 
tractors— a  procurement  so  badly  botched  that  the  Command  eventually  had  to 
terminate  DOE,  the  contractor  and  two  levels  of  subcontractors,  and  re-award 
the  project  to  a  local  small  business,  to  get  the  work  done  right. 

—We  have  the  Army  Tank  and  Automotive  Command  buying  $750,000  of  tank 
kits  through  NASA's  Jet  Propulsion  Laboratory,  which  the  IG  found  was  done 
for  the  purpose  obtaining  the  services  of  a  specific  contractor  on  a  sole-source 
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—We  have  the  Navy  Ship  Systems  Engineering  Station  sending  $32  million  to 
TVA  for  ship  modernization  systems,  in  an  apparent  effort  to  obligate  expiring 
funds  that  otherwise  have  been  returned  to  the  Treasury  at  the  end  of  the  fiscal 
year. 

— We  have  the  Marine  Corps  sending  more  than  $10  million  to  the  Department  of 
Transportation  for  logistics  and  computer  support  systems,  holding  on  to  expir- 
ing funds  that  could  not  otherwise  have  been  spent  after  the  end  of  the  fiscal 
year. 

—We  have  an  Air  Force  Wing  spending  $1  million  on  a  gas  utility  vehicle,  hand- 
held walkie-talkies,  asbestos  removal,  design  of  a  machine  gun  range,  and 
brush-clearing  services  from  TVA,  which  the  IG  found  was  done  so  that  it  could 
spend  expiring  year-end  funds. 

— We  have  the  Air  Force  Air  Mobility  Command  sending  $16  million  to  TVA  to 
contract  on  a  sole  source  basis  for  the  development  of  an  audiovisual  inventory 
control  system,  support  for  equipment  management,  and  support  for  fasteners, 
connectors  and  tools  modeling,  augmentation  of  a  computer  local  area  network, 
and  development  of  an  underground  storage  tank  proposal. 

Here  is  what  one  Army  memorandum  has  to  say  about  the  abuse  and  misuse  of 
contract  off-loads: 

"Unauthorized  and  ill-considered  off-loading  of  Army  acquisition  require- 
ments to  other  agencies,  particularly  to  agencies  not  subject  to  the  Federal 
Acquisition  Regulation  (FAR)  and  the  Competition  in  Contracting  Act 
(CICA)  (thus  circumventing  the  competition  requirements  of  CICA),  are  ac- 
tions clearly  contrary  to  policy  and  regulation.  They  cost  the  Army  millions 
of  dollars  in  fees  for  performance  of  a  function  (contracting)  that  we  al- 
ready pay  a  highly  trained,  professional  staff  to  perform  properly." 

Many  contractors  are  well  aware  that  off-loading  can  be  used  to  circumvent  pro- 
curement laws  and  regulations,  and  turn  this  loophole  to  their  own  advantage.  In 
unsolicited  testimony  submitted  to  the  Subcommittee,  one  contractor  described  how 
it  was  able  to  capitalize  on  off-loads  through  the  DOE  laboratories  to  obtam  sole- 
source  contracts  from  DOD.  The  testimony  states: 

"I  became  aware  of  a  procurement  process  where  one  branch  of  the  govern- 
ment sends  money  to  another  branch  of  the  government  to  procure  desired 
goods  and  services.  An  executive  of  another  company  explained  to  me  how 
it  worked  and  of  course,  assured  me  that  it  was  totally  above  board  and 
legal.  All  I  had  to  do  was  find  a  customer  in  DOD  that  wanted  my  services. 
I  would  then  arrange  to  have  Martin  Marietta  Energy  Systems  (Martin)  go 
with  me  to  brief  the  customer  on  how  to  obtain  my  services  through  an 
interagency  transfer  of  monies  to  the  Department  of  Energy,  Oak  Ridge 
National  Laboratory  in  Oak  Ridge,  Tennessee.  ...  As  DOE's  agent,  Martin 
would  administer  the  money  from  my  customer  and  make  the  procurement. 
For  Martin's  procurement  services  they  would  receive  20  percent  off  the 
top." 
This  contractor,  who  subsequently  became  disillusioned  with  the  process,  adds: 

"It  is  my  belief  that  the  transferring  of  the  procurement  responsibility  in 
the  [DOE]  'Work  for  Others  Program'  is  at  least  unethical  and  perhaps  ille- 


gal.  The  sole  purpose  for  the  program's  existence  is  to  circumvent  the  DOD 
procurement  process  ....  It  is  a  program  of  technological  welfare  that 
does  not  serve  any  national  interest." 

In  all,  we  have  documented  more  than  $100  million  of  improper  off-loading 
through  the  TVA;  almost  $100  million  of  improper  off-loading  through  a  single  DOE 
laboratory;  more  than  $10  million  in  improper  off-loading  through  NASA's  Jet  Pro- 
pulsion Laboratory;  and  more  than  $50  million  in  questionable  off-loading  through 
the  Department  of  Transportation's  Volpe  Research  Center. 

There  are  billions  of  dollars  in  other  off-loads  that  have  not  even  been  analyzed  to 
see  whether  they  have  been  subject  to  similar  abuses.  The  DOD  Inspector  General 
has  found  that  DOD  alone  is  making  more  than  $3  billion  in  off-loaded  contracts 
every  year.  And  this  may  be  just  the  tip  of  the  iceberg,  because  DOD  has  consistent- 
ly refused  to  institute  any  system  for  tracking  off-loads — and  because  DOD  is  far 
from  the  only  agency  that  improperly  off-loads  contracts. 

In  a  hearing  before  this  Committee  4  years  ago,  the  DOD  Inspector  General  re- 
vealed that  DOD  had  improperly  off-loaded  $80  million  of  contracts  through  the  Li- 
brary of  Congress.  As  a  result  of  that  hearing,  and  the  Inspector  General's  report, 
the  Department  of  Defense  and  each  of  the  three  military  services  promised  to  ad- 
dress the  problem  and  make  sure  that  it  couldn't  happen  again. 

Well,  it  has  happened  again,  and  again,  and  again.  It  has  happened  again  through 
the  TVA;  it  has  happened  again  through  the  DOE  laboratories;  it  has  happened 
again  through  NASA;  and  it  has  happened  again  through  the  Department  of  Trans- 
portation. 

Today  we  will  look  at  off-loading  abuses  and  what  steps  the  new  Administration 
can  take  to  close  this  multi-million  dollar  loophole  and  put  this  sorry  history  to  rest. 

Senator  Levin.  I  don't  think  Senator  Cohen  is  going  to  be  able  to 
make  it,  but  he  has  a  statement  which  we  will  make  part  of  the 
record  at  this  time. 

[The  prepared  statement  of  Senator  Cohen  follows:] 

Prepared  Statement  of  Senator  Cohen 

Mr.  Chairman,  I  would  like  to  commend  you  for  holding  this  hearing  to  examine 
problems  that  arise  when  one  agency  of  the  government  uses  another  agency's  con- 
tract to  buy  goods  and  services.  This  practice,  known  as  off-loading,  is  permitted 
under  the  Economy  Act  of  1932,  and  has  created  a  significant  loophole  in  the  safe- 
guards established  for  Federal  procurement.  This  loophole  enables  contracting  offi- 
cers to  by-pass  important  safeguards  and  makes  taxpayers  vulnerable  to  waste  and 
abuse. 

In  1984,  Congress  passed  the  Competition  in  Contracting  Act  (CICA)  to  create 
checks  and  balances  in  a  procurement  system  that  brought  us  $640  toilet  seats  and 
$435  claw  hammers.  It  has  taken  almost  a  decade  but  a  number  of  contracting  of- 
fices have  discovered  off-loading  as  a  way  to  sidestep  the  procurement  safeguards — 
safeguards  we  included  in  CICA  to  ensure  the  integrity  of  the  procurement  process 
and  protect  taxpayer  dollars. 

As  commonly  practiced,  off-loading  permits  circumvention  of  competition  and  re- 
sults in  the  unchecked  expenditure  of  billions  of  taxpayer  dollars.  Despite  the  poten- 
tial for  abuse,  agencies  and  contractors  alike  defend  the  off-loading  loophole  saying 
it  provides  a  win-win  situation — the  contractors  get  the  business  and  the  govern- 
ment gets  it's  goods  in  a  timely  manner,  all  without  having  to  go  through  the  "ardu- 
ous" process  of  competition.  However,  what  you  don't  hear  is  that  the  big  loser 
when  off-loading  is  abused  is  the  taxpayer.  In  one  example  of  an  off-load  arrange- 
ment constructed  specifically  to  avoid  competition,  the  Army  actually  instructed 
NASA's  Jet  Propulsion  Laboratory  to  award  the  contract  to  a  specific  vendor  the 
Army  wanted. 

There  is  also  little  incentive  for  agencies  to  curb  off-loading  activity.  It  has 
become  a  fast  way  to  obligate  funds  and  receive  goods  and  services.  Another  contrib- 
uting factor  is  that  agencies  make  money  by  charging  fees  for  allowing  other  agen- 
cies to  buy  off  of  their  existing  contracts.  These  fees  which  range  between  one  and 
30  percent  for  each  contract  action,  are  ostensibly  used  to  cover  overhead  costs. 
However,  GAO  has  recently  reported  that  off-loading  fees  charged  by  NASA's  Jet 
Propulsion  Laboratory  bear  little  relation  to  the  actual  cost  of  overhead  or  contract 
office  performance.  In  addition,  there  is  little  or  no  accountability  of  the  fees  agen- 
cies charge  for  off-loading. 


Off-loading  is  pervasive  throughout  government  and  is  growing.  During  the  last  2 
years,  the  Pentagon  alone  has  spent  an  estimated  $6  billion  on  contract  off-loads. 
According  to  a  survey  the  Subcommittee  conducted  in  preparation  for  this  hearing, 
most  agencies  cannot  even  provide  a  reasonably  accurate  estimate  of  off-loading  ac- 
tivity because  they  do  not  keep  records  of  off-loading  activity. 

Complicating  this  issue  is  the  fact  that  under  controlled  circumstances,  off-loading 
is  not  necessarily  bad.  There  are  circumstances  where  purchases  under  the  Econo- 
my Act  may  be  appropriate.  For  example,  if  the  Federal  Aviation  Administration 
needs  to  buy  a  sophisticated  radar  system  similar  to  one  the  Air  Force  may  have 
recently  purchased,  it  is  effective  and  appropriate  for  all  the  agencies  involved  to 
work  together  and  meet  their  mutual  needs.  But,  as  the  Subcommittee  will  hear,  in 
recent  years,  contract  off-loads,  permitted  by  the  Economy  Act,  have  been  the  sub- 
ject of  abuse  by  Federal  agencies. 

Today,  the  Subcommittee  will  hear  how  specific  agencies  abuse  the  Economy  Act 
to  circumvent  competition,  hurry  year-end  obligations,  ignore  the  scope  and  dollar 
limits  of  existing  contracts,  and  buy  any  good  or  service  at  any  time,  at  any  price 
the  vendor  decides  to  charge.  We  will  also  hear  how  agencies  buy  commercially 
available  products  off  of  other  agencies'  contracts  which  is  not  only  inappropriate, 
but  a  clear  violation  of  the  intent  of  the  Economy  Act.  Finally,  the  Subcommittee 
will  hear  how  off-loading  creates  a  lack  of  accountability  that  makes  the  govern- 
ment susceptible  to  fraud  and  waste. 

Mr.  Chairman,  during  the  Subcommittee's  investigation  it  was  discovered  that  not 
only  was  there  no  accountability  for  off-loaded  funds,  but  that  managers  were  aware 
there  was  no  accountability.  In  a  survey  of  procurement  officials  at  Federal  agencies 
conducted  by  the  Subcommittee,  not  one  respondent  indicated  that  the  lack  of  ac- 
countability was  disturbing  or  indicated  that  their  agency  was  working  to  improve 
accountability  of  off-load  transactions.  In  one  case  brought  to  the  Subcommittee's 
attention,  the  DOD's  Office  of  Inspector  General  specifically  recommended  that  the 
Pentagon  establish  a  system  of  accountability  to  record  off-load  transactions.  How- 
ever, DOD  management  dismissed  the  IG's  suggestion.  Consequently,  no  improve- 
ments have  been  made  and  DOD  continues  to  be  prone  to  undetectable  fraud  and 
abuse.  This  is  especially  troubling  given  that  during  1991,  DOD  managers  were  com- 
pletely unaware  that  more  than  $3.3  billion  of  taxpayer  funds  were  off-loaded  to 
other  agencies. 

A  policy  recently  put  in  place  by  the  Army  recognizes  the  government's  suscepti- 
bility to  fraud  and  abuse.  The  Army  policy  states,  "Although  there  is  no  general 
prohibition  against  contract  off-loading,  off-loading  can  significantly  heighten  the 
potential  for  waste  and  abuse;  loss  of  management  control  over  Army  appropriated 
funds  and  the  acquisition  process;  and.  Anti-deficiency  Act  violations." 

The  contracting  community  also  knows  that  these  arrangements  circumvent  com- 
petition and  are  subject  to  abuse.  In  a  recent  article  in  Federal  Computer  Week,  the 
comoetitive  procurement  process  was  likened  to  the  "government  equivalent  of 
'Nightmare  on  Elm  Street.'  "  It  goes  on  to  say  that,  "the  secret  to  buying  computers 
quickly  ...  is  to  use  contracts  already  in  place  with  other  agencies."  Contractors 
and  contract  officers  have  worked  together  to  create  contract  off-load  arrangements 
specifically  to  avoid  procurement  regulations.  An  expert  in  the  field  of  government 
contracting  recently  wrote  that,  ".  .  .  it  may  be  possible  to  use  many  other  con- 
tracts that  were  not  set  up  for  use  by  other  agencies.  Savvy  contractors  are  always 
looking  to  add  other  agencies  to  existing  contracts  .  .  .  this  must  be  done  very  care- 
fully to  avoid  procurement  regulation  violations.  Unfortunately  there  are  a  signifi- 
cant number  of  cases  where  illegal  orders  are  placed  under  other  agency  contracts." 

Over  the  course  of  the  Subcommittee's  investigation  into  off-loading,  we  have  un- 
covered instances  of  fraud,  mismanagement,  conflicts  of  interest  and  refusals  to 
ensure  accountability.  Today,  the  Subcommittee  will  examine  a  number  of  off-load- 
ing abuses  that  have  resulted  in  a  business  boom  for  contractors,  rapid  availability 
of  products  for  agencies,  but  excessive  and  unnecessary  costs  to  taxpayers. 

Mr.  Chairman,  in  the  past  there  has  been  little  if  any  oversight  of  off-loading.  I 
would  like  to  commend  you  for  holding  this  hearing.  It  is  my  hope  that  the  Subcom- 
mittee can  draw  attention  to  this  important  issue  and  we  can  work  together  to  plug 
this  loophole  in  such  a  way  as  to  ensure  that  agencies  can  meet  their  needs  while 
working  in  the  best  interest  of  the  taxpayer. 

Senator  Levin.  We  have  a  number  of  panels  this  morning.  We 
are  also,  I  am  afraid,  going  to  be  interrupted  by  votes  which  will 
come  as  no  surprise  to  many  of  you,  but  you  will,  I  hope,  bear  with 
us  as  we  proceed. 
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Our  first  panel  is  made  up  of  Derek  Vander  Schaaf,  the  Acting 
Inspector  General,  Department  of  Defense;  John  Lajrton,  Inspector 
General,  Department  of  Energy;  and  William  Hinshaw  II,  Inspector 
General  of  the  Tennessee  Valley  Authority.  If  you  gentlemen  will 
come  to  the  table,  we  will  proceed. 

All  of  the  statements — and  we  appreciate  all  the  statements — 
will  be  made  part  of  the  record,  and  we  would  appreciate  also  your 
summarizing  your  statements  so  we  will  have  more  time  for  ques- 
tions. 

Mr.  Vander  Schaaf,  why  don't  you  lead  off?  You  are  an  old  ac- 
quaintance here. 

TESTIMONY  OF  DEREK  J.  VANDER  SCHAAF,  ^  ACTING  INSPECTOR 
GENERAL,  DEPARTMENT  OF  DEFENSE 

Mr.  Vander  Schaaf.  I  am  an  old  hand  around  here,  sir.  I  have 
been  here  on  numerous  occasions. 

Senator  Levin.  You  have  been  a  great  help  to  this  Committee 
over  the  years.  We  appreciate  it. 

Mr.  Vander  Schaaf.  It  is  a  privilege  to  be  here  again. 

The  Department  of  Defense  has  legitimate  needs  for  obtaining 
the  services  of  other  Federal  agencies  through  interagency  acquisi- 
tions under  the  Economy  Act. 

Senator  Levin.  Would  you  put  your  mike  a  little  closer? 

Mr.  Vander  Schaaf.  Yes,  sir.  However,  improved  management 
controls  are  needed  to  avoid  abuses  and  to  avoid  incurring  in- 
creased costs  when  off-loading  contracts  to  other  Federal  agencies. 
We  estimate  that  in  1991  Defense  transferred  at  least  $3.3  billion 
to  other  Federal  agencies  for  goods  and  services  under  the  Econo- 
my Act.  A  large  but  unknown  amount  of  these  transfers  to  other 
agencies  was  for  valid  work  that  the  other  agencies  performed  for 
DOD.  However,  we  have  come  across  situations  where  Defense  is 
sending  millions  of  dollars  to  other  agencies  when  the  primary  pur- 
poses are,  or  appear  to  be,  as  you  said,  obligating  funds  to  keep 
them  from  expiring,  avoiding  the  requirements  of  law  and  regula- 
tion to  compete  government  contracts,  and  steering  work  to  prese- 
lected individuals  and  firms.  This  contract  off-loading  is  extremely 
wasteful. 

Since  we  have  started  auditing  in  this  area  in  1989,  we  have 
issued  seven  reports.  We  have  found  many  significant  problems. 
The  series  of  reports  generated  by  our  work  at  the  Tennessee 
Valley  Authority,  the  Department  of  Energy,  and  the  National 
Aeronautics  and  Space  Administration  describes  the  latest  in  a 
series  of  ongoing  problems  with  contract  off-loading. 

DOD  program  officials  generally  assumed  that  the  use  of  inter- 
agency agreements  was  an  acceptable  means  of  satisfying  program 
needs  and  obligating  money  quickly  because  the  orders  were  placed 
through  another  Federal  agency.  This  is  demonstrated  by  the  fact 
that  the  Inspector  General  of  TVA  requested  our  assistance  be- 
cause TVA  felt  the  technology  brokering  program  was  growing  too 
fast.  TVA  became  concerned  when  the  program  received  approxi- 


'  The  prepared  statement  of  Mr.  Vander  Scheiaf  appears  on  page  53. 
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mately  $149  million  in  fiscal  year  1991  from  DOD,  of  which  $106.5 
million  was  received  in  the  last  2  months  of  the  fiscal  year. 

The  audit  of  contract  off-loading  of  the  Jet  Propulsion  Laborato- 
ry was  initiated  as  a  result  of  an  anonymous  hotline  allegation 
that  the  Army  was  using  the  Jet  Propulsion  Laboratory  to  conduct 
and  to  facilitate  year-end  procurements.  We  found  a  whole  lot  of 
problems  all  over.  Let  me  briefly  describe  them. 

Orders  were  issued  to  procure  goods  and  services  which  are  read- 
ily available  through  normal  government  procurement  channels. 
Orders  were  issued  without  any  contracting  officer  authorization. 
Orders  were  used  to  avoid  the  Competition  in  Contracting  Act  and 
the  Federal  Acquisition  Regulations.  Orders  resulted  in  potential 
conflicts  of  interest.  Orders  for  $87  million  for  information  process- 
ing supplies  and  services  were  processed  without  obtaining  a  dele- 
gation of  procurement  authority  from  the  General  Services  Admin- 
istration. Orders  were  placed  to  procure  inherently  governmental 
services  from  contractors  in  violation  of  Federal  procurement  rules. 

One  particular  TVA  procurement,  the  one  you  made  reference  to 
here  this  morning,  resulted  in  personnel  without  security  clear- 
ances performing  contract  administration  for  a  classified  program. 
I  have  difficulty  believing  that  a  highly  sensitive  program  could  be 
administered  by  people  who  do  not  have  security  clearances. 

We  estimate  DOD  activities  paid  an  additional  cost  or  lost  oppor- 
tunities to  avoid  costs  totaling  about  $38.8  million  on  just  a  small 
portion  of  the  Economy  Act  orders  that  we  audited.  The  Tennessee 
Valley  Authority,  the  Department  of  Energy,  and  the  Jet  Propul- 
sion Lab  performed  contracting,  contract  administration,  or  non- 
competitive procurements  when  Defense  could  have  had  the  con- 
tracting and  contract  administration  done  in-house  and  competi- 
tively. 

Now,  DOD  has  taken  some  action  to  correct  the  problem  de- 
scribed above.  They  did  so  basically  with  a  series  of  memoranda, 
one  of  which  you  quoted  from  the  Assistant  Secretary  of  Defense  of 
the  Army  for  Research  and  Development  and  Acquisition,  who 
properly,  I  think,  responded  to  this  and  tried  to  at  least  shut  it 
down  in  Army  channels.  , 

Although  these  memoranda  may  be  a  good  idea,  they  don  t 
change  anything  in  actual  law  or  regulation.  In  4  years  since  we 
started  this  audit  work,  not  one  word  of  the  Federal  Acquisition 
Regulation  or  one  word  in  law  has  been  changed  to  close  this  prob- 
lem down.  I  will  be  prepared  to  discuss  with  you  some  possible 
changes  to  the  Economy  Act  and  some  changes  to  the  Federal  Ac- 
quisition Regulations  this  morning. 

Now,  I  want  to  take  a  few  minutes  of  your  time  to  make  some 
additional  comments  about  the  Non-Acoustic  Anti-Submarine  War- 
fare program,  which  is  managed  by  the  Assistant  Secretary  of  De- 
fense for  Command,  Control,  Communications  and  Intelligence. 
This  is  a  basic  research  program  funded  for  about  $80  million  to 
detect  undersea  objects.  I  have  difficulty  with  the  fact  that  one 
person  in  the  OSD  program  office  sent  over  $20  million  to  TVA  to 
manage  this  very  complex  program.  Also,  it  is  highly  unusual  for 
someone  in  the  Office  of  the  Secretary  of  Defense  to  try  to  directly 
manage  programs  of  this  nature.  That  is  not  the  job  of  the  OSD 
staff  We  have  a  lot  of  research  and  development  organizations  in 
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the  Department  that  manage  these  kinds  of  programs,  and  here 
you  are  talking  about  an  $80  million  program.  There  are  probably 
80  or  90  contractors,  if  you  take  second-  and  third-tier  contractors, 
maybe  even  more.  I  am  not  sure  how  many  are  there,  but  it  is  a 
large  number.  To  manage  that  sort  of  thing  from  the  Office  of  the 
Secretary  of  Defense  is  highly  unusual. 

Anyway,  the  DOD  sent  the  money  to  TVA.  The  TVA  itself  per- 
forms no  research  for  this  program.  TVA  accepted  DOD  funds  and 
set  up  a  cooperative  agreement,  not  a  contract,  with  a  company 
called  ESG.  TVA  charged  DOD  $1.1  million  for  doing  this.  The  re- 
sults of  the  Non-Acoustic  ASW  program  are  classified,  yet  no  one 
associated  with  this  effort  at  TVA  has  a  security  clearance. 

The  TVA  technology  brokering  program  has  only  a  five-person 
staff,  so  there  is  no  reasonable  way  that  they  could  administer  this 
program  plus  the  other  $121  million  in  DOD  funds  that  TVA  re- 
ceived in  1991  and  the  $3  million  they  received  from  other  sources. 
So  you  had  a  great  "deal"  here,  sir,  for  the  Tennessee  Valley  Au- 
thority. You  had  five  people  over  there,  and  they  picked  up  fees  of 
about  $7.4  million  on  the  $113  million  that  we  looked  at.  If  any 
company  could  get  a  return  on  its  employees  at  this  level,  they 
would  really  be  doing  terrific,  as  you  can  see. 

Now,  as  it  turns  out,  after  we  issued  our  first  audit  report  on  this 
matter,  a  good  portion  of  that  money  was  withdrawn.  But  on  the 
particular  item  that  you  have  on  the  board  here,  the  brokering  fee 
of  $1,180,000  remained  in  effect. 

We  wrote  a  report  about  the  lack  of  normal  controls  to  protect 
taxpayers'  funds  on  a  research  project  of  this  size  and  addressed 
the  report  to  the  Office  of  Assistant  Secretary  of  Defense  (C3I).  The 
report  discussed  the  lack  of  contract  administration,  non-existent 
security  clearances  at  TVA,  inadequate  reviews  of  billings,  lack  of 
provisions  for  contract  audits,  lack  of  provisions  to  prevent  con- 
flicts of  interest,  and  inappropriate  controls  over  DOD  civilian 
travel. 

The  Office  of  the  Assistant  Secretary  of  Defense  (C3I)  initially 
agreed  to  the  report  and  all  recommendations.  However,  ESG,  In- 
corporated, apparently  took  the  audit  report  as  an  indictment  of 
themselves  and  the  program  and  sent  us  a  150-page  response.  They 
then  sent  another  shorter  version  of  the  rebuttal  to  Committee 
Members  and  your  staff. 

We  have  asked  the  Assistant  Secretary  of  Defense  (C3I)  several 
times  since  June  11  for  documentation  to  support  statements  made 
by  ESG,  Incorporated.  We  have  not  received  a  response.  We  stand 
by  our  report  as  written.  Our  goal  was  not  to  condemn  the  Assist- 
ant Secretary  of  Defense  (C3I).  Our  objective  was  to  get  that  office 
to  implement  controls  over  the  TVA  portion  of  the  program  similar 
to  those  normally  used  in  managing  R&D  contracts  and  get  DOD 
contracting  offices — the  Defense  Contract  Management  Command, 
the  Defense  Contract  Audit  Agency,  and  the  Defense  Investigative 
Service,  who  does  security  background  investigations  and  other 
work  of  that  nature — involved  in  this  program. 

When  Congress  appropriated  money  for  research  efforts  on  this 
program,  I  believe  they  wanted  DOD  to  use  its  available  manage- 
ment resources  and  contracting  infrastructure,  and  didn't  intend 
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for  TVA  to  become  a  conduit  through  a  cooperative  agreement  to 
provide  millions  to  a  firm  located  15  miles  from  the  Pentagon. 

I  have  recently  learned  that  the  Office  of  the  Assistant  Secretary 
of  Defense  (C3I),  since  we  cut  off  direct  access,  has,  in  fact,  sent 
money  to  NOAA  in  the  Department  of  Commerce,  who  then  sent  it 
to  TVA,  who  then  sent  it  to  ESG,  and  it  went  down  the  chain  you 
described  this  morning.  This  is  not  an  efficient  way  to  do  business. 
I  am  not  trying  to  make  negative  comments  about  the  Non-Acousti- 
cal ASW  program  or  ESG,  Incorporated,  although  I  spent  a  good 
deal  of  time  yesterday  and  last  night  reading  through  all  of  the 
documentation  on  this  matter  and  am  concerned.  I  had  the  staff 
who  did  the  audit  work  prepare  me  a  chronology  of  what  happened 
with  this  particular  matter  here  on  this  Non-Acoustical  ASW  con- 
tract. 

I  went  through  those  papers  in  some  detail  last  night.  Senator, 
and  unfortunately  now  I  have  some  concerns  about  the  whole  use 
of  this  money.  I  don't  think  my  office  has  been  as  aggressive  as  we 
should  have  been  early  on  when  we  weren't  provided  documenta- 
tion for  some  of  these  charges,  which  we  did  question  in  our  audit 
report  but  for  which  we  still  haven't  received  decent  supporting 
documentation  from  the  contractor.  So  there  are  some  things  we 
could  have  done  such  as  recommending  to  stop  some  payments  and 
we  are  going  to  pursue  some  aspects  of  these  matters  further. 

Anyway,  that  concludes  my  oral  statement.  You  realize  I  have  a 
much  more  detailed  statement  I  provided,  and  I  guess  you  will  put 
that  in  the  record.  Thank  you. 

Senator  Levin.  It  will  be  made  part  of  the  record. 

Next  we  will  call  on  Mr.  Layton,  Inspector  General,  Department 
of  Energy.  Mr.  Layton. 

TESTIMONY  OF  JOHN  C.  LAYTON,  i  INSPECTOR  GENERAL, 
DEPARTMENT  OF  ENERGY 

Mr.  Layton.  Thank  you,  Mr.  Chairman,  Members  of  the  Subcom- 
mittee. I  am  here  at  your  request  today  to  testify  on  the  DOE's 
Work  for  Others  Program.  I  would  like  to  summarize  my  testimony 
briefly  and  submit  the  longer  testimony  for  the  record. 

Senator  Levin.  Thank  you. 

Mr.  Layton.  DOE  has  statutory  authority  to  support  the  work  of 
other  Federal  agencies.  Much  of  this  work  utilizes  the  unique  capa- 
bilities of  the  Department  of  Energy's  laboratories  and  facilities 
that  are  government-owned  but  managed  and  operated  by  contrac- 
tors. 

Expenditures  at  DOE  for  the  Work  for  Others  Program  peaked 
in  1989  at  about  $2.3  billion.  In  fiscal  year  1992,  funding  for  these 
activities  was  about  $1.8  billion. 

The  DOE  has  established  procedures  for  accepting  and  managing 
projects  which  include: 

Prior  to  formal  acceptance  of  the  work  by  the  DOE,  the  sponsor- 
ing agency  is  required  to  provide  a  written  statement  that  the  use 
of  the  DOE  facilities  is  in  compliance  with  enabling  legislation  and 


1  The  prepared  statement  of  Mr.  Layton  appears  on  page  75. 
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that  the  work  will  not  place  DOE  and  its  management  and  operat- 
ing contractors  in  direct  competition  with  the  private  sector; 

The  sponsoring  agencies  prepare  a  work  statement  which  is  re- 
viewed and  approved  by  the  parties  involved  to  ensure  compliance 
with  these  policies; 

No  work  should  start  or  continue  without  funding  authority,  and 
costs  are  not  to  be  incurred  beyond  the  funding  authority  provided 
by  the  sponsoring  agency; 

The  sponsoring  agency  is  responsible  for  monitoring  the  work  for 
compliance  with  the  project  scope,  schedule,  cost  and  for  technical 
performance; 

The  DOE  is  responsible  for  monitoring  contractor  projects  to 
ensure  compliance  with  DOE  requirements  and  for  resolving  prob- 
lems between  the  sponsor  and  DOE's  management  and  operating 
contractor; 

The  sponsoring  agency  cannot  designate  what  portions  of  the 
work  should  be  subcontracted  or  what  subcontractors  are  to  be 
used,  if  any. 

Our  goal  has  been  to  provide  recommendations  designed  to  im- 
prove DOE's  management  efforts  in  this  area. 

We  have  found  that: 

Sponsoring  agencies  appeared  to  use  the  DOE  contracting  system 
for  year-end  spending,  to  direct  the  selection  of  subcontractors,  and 
to  circumvent  competition  in  contracting  requirements; 

Sponsoring  agencies  have  certified  that  work  was  not  in  competi- 
tion with  the  private  sector;  however,  much  of  the  work  was  subse- 
quently contracted  out; 

DOE's  administration  and  oversight  of  the  Work  for  Others  Pro- 
gram in  some  cases  was  less  than  required; 

Sponsoring  agencies  did  not  always  provide  funding  before  the 
work  started. 

In  1992,  an  audit  in  conjunction  with  DOD  showed  that,  in  gener- 
al, work  requirements  associated  with  the  DOD  Work  for  Others 
Program  accepted  by  DOE  were  not  sufficiently  detailed.  Further, 
implementing  plans,  billings,  and  deliverables  were  not  properly 
reviewed  or  approved  by  the  DOE. 

A  November  1991  inspection  of  an  Army  special  access  program 
being  performed  at  Sandia  National  Laboratory  showed  that  nei- 
ther the  Albuquerque  operations  office  nor  the  DOE  headquarters 
had  been  actively  involved  in  managing  the  project.  Changes  in  the 
$250  million  project  were  prepared  by  the  sponsoring  agency  and 
the  laboratory  without  the  participation  or  review  by  DOE  officials. 

An  April  1991  audit  reported  on  work  done  for  the  Navy  by 
Martin  Marietta  Energy  Systems,  one  of  the  DOE's  management 
and  operating  contractors.  We  questioned  the  allowability  of 
$477,000  in  expenditures  because  Martin  Marietta  Energy  Systems 
had  commenced  work  before  DOE  approval,  performed  work  out- 
side the  scope  of  the  funding  documents,  and  exceeded  authorized 
funding. 

A  December  1990  audit  of  Martin  Marietta  Energy  Systems'  sub- 
contracted Work  for  Others  tasks  showed  the  need  for  more  specif- 
ic procedures  to  maximize  competition  in  the  subcontract  procure- 
ment process.  Specifically  we  found  that: 
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Sole-source  subcontract  justifications  reviewed  were  not  compel- 
ling; 

The  subcontract  files  contained  some  indication  of  sponsoring 
agency  input  to  the  subcontractor  selection  process.  For  instance, 
subcontractors  had  previously  worked  as  contractors  to  the  spon- 
soring agencies  on  tasks  which  were  similar  to  the  Work  for  Others 
projects.  Subcontractors  had  provided  their  work  products  directly 
to  the  sponsoring  agency  rather  than  to  DOE. 

This  audit  also  disclosed  indications  of  year-end  spending  of 
funds  of  sponsoring  agencies.  We  found  that  in  the  year  reviewed, 
22  percent  of  the  funds  were  obligated  in  the  last  month  of  the 
year. 

In  summary,  while  the  magnitude  of  the  DOE's  Work  for  Others 
Program  has  decreased  as  the  missions  of  DOE  and  the  sponsoring 
agencies  have  changed,  the  program  still  remains  a  significant  por- 
tion of  DOE's  expenditures.  The  Office  of  Inspector  General  will 
continue  its  efforts  to  review  the  internal  control  structure  neces- 
sary to  prevent  uneconomic,  inefficient,  or  inappropriate  activities 
under  this  program. 

This  concludes  my  prepared  remarks.  I  would  be  glad  to  answer 
any  questions. 

Senator  Levin.  Thank  you,  Mr.  Layton. 

William  Hinshaw  II,  who  is  the  Inspector  General  of  TVA.  Wel- 
come, Mr.  Hinshaw. 

TESTIMONY  OF  WILLIAM  L.  HINSHAW  II,  ^  INSPECTOR  GENERAL, 
TENNESSEE  VALLEY  AUTHORITY 

Mr.  Hinshaw.  Thank  you,  sir.  Good  morning,  Mr.  Chairman, 
Senator  Sasser.  I  am  pleased  to  appear  here  today  to  summarize 
some  of  the  work  conducted  by  the  audit  branch  of  TVA's  Inspector 
General's  Office.  Earlier  we  provided  the  written  statement  that  I 
understand  you  have  now  placed  into  the  record,  and  during  my 
summary  remarks,  I  would  like  to  make  reference  to  portions 
thereof  especially  the  attachments  at  the  back. 

In  May  of  1991,  former  president  of  TVA's  Resource  Group  re- 
quested an  Inspector  General  audit  of  the  Technology  Brokering 
Program.  If  you  will  note  in  Attachment  2  in  the  back  of  this,  this 
shows  the  spending  by  year,  and  you  can  see  from  the  big  jump — 
and  it  was  alluded  to  earlier  by  Mr.  Vander  Schaaf— that  this  was 
the  thing  that  caused  some  concern  as  to  a  program  that  had  taken 
off. 

Parenthetically,  I  would  note  that  it  had  gone  down  dramatically 
after  this  audit  by  our  office,  and  also  the  DOD  Inspector  General's 
office. 

This  chart  also  incorporates  the  amount  of  DOD  funding  which 
was  97.5  percent,  and  for  that  reason  we  initiated  an  audit  and  at 
the  same  time  requested  and  received  audit  support  from  the  In- 
spector General's  office  of  the  Department  of  Defense. 

The  objectives  of  our  audit  were  to  (1)  ascertain  the  level  of  com- 
pliance with  applicable  laws  and  regulations  by  TVA  and  others; 
and  (2)  to  measure  the  program  by  its  stated  objectives. 


'  The  prepared  statement  of  Mr.  Hinshaw  appears  on  page 
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As  Mr.  Vander  Schaaf  has  told  you,  we  also  requested  and  got 
his  support,  and  that  support  is  something  that  continues  through 
to  this  day. 

We  issued  our  audit  report  on  March  31,  1992,  and  there  were 
three  significant  findings.  The  first  significant  finding  was  essen- 
tially based  on  a  DOD  audit  report  that  was  issued  earlier,  and  if 
you  will  look  at  Attachment  5,  there  you  can  see  a  pie  chart,  and 
there  is  a  tiny  little  slice  in  that.  And  only  two  of  the  245  orders 
that  were  processed  by  TVA  in  1991  were  properly  authorized  by  a 
DOD  contract  officer.  These  two  orders  amounted  for  only  $1  mil- 
lion of  the  $130  million  that  was  at  stake. 

We  found  that  a  contributing  factor  to  this  situation  was  TVA 
management's  passive  attitude  in  administering  these  contracts. 
This  led,  we  thought,  to  a  misunderstanding  of  the  roles  and  legal 
responsibilities  in  the  program. 

The  second  audit  finding  was  that  TVA  accepted  interagency 
orders  which  did  not  meet  the  stated  objectives  of  the  Technology 
Brokering  Program,  specifically  technology  brokering  research  and 
development  aspects  in  the  Tennessee  Valley  area. 

You  have  already  heard  several  of  these  were  brought  back  to 
the  Washington,  D.C.,  area,  and  we  have  got  other  episodes  that 
are  listed  in  my  prepared  statement  on  pages  10  and  11  that  are 
episodal  in  nature,  but  tend  to  go  along  with  the  statement  that 
you  have  made  earlier  and  that  of  Mr.  Vander  Schaaf. 

To  put  this  in  perspective,  if  you  look  at  Attachment  6,  you  will 
find  that  we  looked  at  1990  and  1991  data,  and  we  examined  some 
projects,  and  we  were  encouraged  that  only  $59.5  million  went  di- 
rectly outside  of  the  Tennessee  Valley.  But  then  when  we  exam- 
ined our  two  major  in-valley  collaborators  or  cooperators — TCRD, 
which  is  an  entity  created  by  TVA  to  administer  this,  and  the  Uni- 
versity of  Tennessee — we  found  respectively  that  TCRD  sent  85 
percent  of  the  money  out  of  the  valley  and  the  University  of  Ten- 
nessee sent  65  percent  of  its  money  back  out  of  the  valley. 

Third,  we  concluded  that  TVA  inappropriately  used  cooperative 
agreements  to  procure  goods  and  services  for  the  Defense  Depart- 
ment. The  majority  of  the  projects  we  reviewed  were  primarily  pro- 
curements of  computer  hardware,  software,  automated  data  proc- 
essing systems,  training  and  administrative  systems,  and  weapons 
systems.  In  1991,  many  of  these  agreements  appeared  to  be  fiscal 
off-loading,  and  if  you  look  at  Attachment  3  that  we  have  back 
here,  you  can  see  that  the  last  2  months  are  much  higher  than  the 
other  months,  and  that,  we  believe,  tends  to  graphically  portray 
that  conclusion. 

I  would  parenthetically  note  for  the  record  that  if  you  look  at  At- 
tachment 7,  the  next  year  there  was  some  significant  improvement, 
with  February  being  the  highest  month  and  the  traditional  off- 
loading months  of  August  and  September  not  really  being  major 
factors. 

Another  aspect  of  this  is  the  circumvention  of  DOD  procurement 
regulations  and  practices  through  the  use  of  the  cooperative  agree- 
ments, and  on  page  13  of  the  prepared  text  there  is  a  statement 
that  was  made  by  one  of  the  officials  in  the  group  that  administers 
this  contract  by  TVA  to  the  effect  that  if  they  did  not  use  these 
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cooperative  agreements,  he  doubted  that  the  Technology  Brokering 
Program  would  be  successful. 

A  year  and  a  month  after  he  approved  and  issued  our  audit 
report,  TVA's  first  Inspector  General,  my  predecessor  and  now  the 
president  of  TVA's  Resource  Group,  who  will  appear  before  you 
later  here  today,  found  himself  in  a  different  position.  We  have 
worked  with  Norman  Zigrossi  because  he  understands  the  prob- 
lems that  were  uncovered  in  the  first  audit,  and  he  has  been  deal- 
ing with  them  and  a  host  of  other  problems  at  TVA  as  he  has  reor- 
ganized TVA's  Resource  Group.  We  expect  to  continue  working 
closely  with  Mr.  Zigrossi  and  his  staff  to  ensure  that  our  audit  con- 
cerns and  those  of  the  Department  of  Defense  and  of  this  Subcom- 
mittee and  its  staff  are  fully  resolved. 

Today's  hearing,  I  believe,  is  significant  because  it  focuses  atten- 
tion on  work  that  we  have  done,  and  I  assure  you,  each  of  you  on 
this  panel,  that  our  efforts  will  continue.  In  furtherance  of  that 
aim,  my  assistant  for  audit  operations  met  yesterday  with  members 
of  the  Subcommittee  staff  and  with  members  of  the  DOD  audit 
staff,  and  we  will  conduct  a  thorough  audit  of  this  in  our  fiscal 
year  1994  plan. 

We  will  conduct  that  audit  and  scope  it  with  input  from  the  Sub- 
committee and  with  DOD's  input,  and  we  will  independently  and 
fully  report  our  findings. 

In  closing,  I  again  want  to  express  my  appreciation  for  the  oppor- 
tunity to  be  with  you  today,  for  the  interest  that  this  Subcommit 
tee  has  shown  in  our  work,  and  for  the  thorough  work  and  courte- 
sy that  has  been  extended  to  our  staff  by  your  staff. 

That  concludes  my  remarks. 

Senator  Levin.  Mr.  Hinshaw,  we  thank  you  very  much. 

Senator  Sasser. 

OPENING  STATEMENT  OF  SENATOR  SASSER 

Senator  Sasser.  Thank  you  very  much,  Mr.  Chairman.  I  want  to 
thank  you  for  allowing  me  to  participate  in  this  hearing  this  morn- 
ing. You  and  I  have  served  together  for  many  years  on  the  full 
Committee,  but  I  am  not  a  member  of  this  Subcommittee.  I  apolo- 
gize for  being  late  this  morning.  We  are  trying,  as  you  know,  to 
put,  hopefully,  the  finishing  touches  on  the  budget  agreement.  But 
I  want  to  commend  you,  Mr.  Chairman,  for  tackling  what  I  think  is 
a  very  important  subject  and  a  very  important  problem. 

Contract  off-loading  is  a  relatively  new  term,  but  the  practice  has 
been  around  for  many  years  in  one  form  or  another.  And  in  the 
last  few  years,  starting  about  the  time  of  Desert  Storm,  as  you 
know,  the  volume  and  type  of  off-loaded  contracts  became  particu- 
larly troublesome  and,  I  might  say,  even  egregious. 

I  may  have  some  trouble  proving  it,  Mr.  Chairman,  but  I  suspect 
that  one  of  the  motivations  for  the  increased  off-loading  at  the  De- 
partment of  Defense  at  the  time  of  Desert  Storm  was  to  clear  the 
way  for  some  of  the  so-called  emergency  designated  funds  that 
were  appropriated  during  and  after  the  war. 

Whatever  the  reason,  I  think  contract  off-loading  is  clearly  out  of 
hand.  It  must  be  significantly  curtailed,  if  not  eliminated  altogeth- 
er. 
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But  I  would  just  like  to  add  one  word  of  caution,  if  I  may.  I  think 
we  have  got  to  be  realistic  about  it;  and  although  this  Subcommit- 
tee under  your  leadership,  Mr.  Chairman,  has  done  yeoman's  serv- 
ice, I  think,  in  uncovering  the  extent  of  the  problem,  we  must  be 
very  careful  as  we  attempt  to  untangle  the  mess  that  has  been 
made  here.  We  don't  want  to  throw  out  the  baby  with  the  bath 
water,  as  some  would  say. 

The  easiest  way  to  fix  this  problem  would  be  to  cancel  all  the  off- 
loaded contracts  effective  immediately,  and  just  let  the  cards  fall 
where  they  may.  But  I  do  believe  that  such  an  approach  would  be 
overly  simplistic  and  would  end  up  wasting  even  more  of  the  tax- 
payers' money  than  has  already  been  wasted. 

The  total  elimination  of  the  contracts  would  work  a  terrible 
hardship,  I  think,  on  some  of  the  contractors,  most  of  whom  are 
performing  in  good  faith  and  doing  what  they  were  asked  to  do. 

So  the  contract  off-loading  problem,  in  my  judgment,  was  created 
by  the  agencies,  particularly  the  Department  of  Defense,  who 
sought  a  short-cut  around  the  procurement  process,  and  these 
agencies  ought  to  be  required  to  evaluate  the  contracts  they  have 
off-loaded  on  a  case-by-case  study,  or  a  case-by-case  basis  to  deter- 
mine which  stand  up  to  scrutiny  and  which  ought  to  be  terminat- 
ed. I  assume  that  the  inspectors  general  of  each  agency  will  be 
looking  over  the  agencies'  shoulders  as  they  go  through  these  case- 
by-case  examinations. 

Those  contracts  deemed  worthy  of  continuation  should  be  revised 
to  remove  the  middleman,  thereby  creating  a  legitimate  contrac- 
tual relationship  between  the  contracting  agency  and  the  contrac- 
tor. 

Mr.  Chairman,  I  appreciate  your  indulgence  here  this  morning, 
and,  again,  I  want  to  commend  you  for  this  work  that  you  are 
doing  here.  I  think  it  is  going  to  come  to  a  real  good  end  as  far  as 
the  taxpayers'  interests  are  concerned. 

Prepared  Statement  of  Senator  Sasser 

Thank  you  Senator  Levin  for  allowing  me  to  participate  in  your  hearing  this 
morning.  While  I  am  not  a  Member  of  your  Subcommittee,  your  work  in  this  area  is 
so  compelling  that  I  have  requested  the  opportunity  to  sit  in.  I  appreciate  your  ac- 
commodating me  and  I  commend  you  for  tackling  this  important  subject. 

"Contract  off-loading"  is  a  relatively  new  term,  but  the  practice  has  been  around 
in  one  form  or  another  for  many  years.  In  the  last  few  years,  however,  starting 
about  the  time  of  Desert  Storm,  the  volume  and  type  of  off-loaded  contracts  became 
particularly  egregious.  I  may  have  trouble  proving  it,  but  I  suspect  that  one  of  the 
motivations  for  the  increased  off-loading  at  DOD  was  to  clear  the  way  for  some  of 
the  "emergency"  designated  funds  that  were  appropriated  during  and  after  the  war. 

Whatever  the  reason  for  its  proliferation,  contract  off-loading  is  clearly  out  of 
hand  and  must  be  significantly  curtailed  if  not  eliminated  altogether. 

Before  off-loading  became  a  scam,  some  off-loaded  contracts  were  warranted  and 
even  encouraged.  If  Agency  "A"  needed  a  service  that  could  be  easily  provided  by  a 
contractor  already  under  the  employ  of  Agency  "B,"  it  made  sense  for  Agency  "A" 
to  add  on  to  the  Agency  "B"  contract.  Agency  "A"  avoids  the  time  and  expense  of 
the  procurement  process  as  if  they  were  soliciting  a  sole  source  contract.  Agency 
"B"  is  not  adversely  affected  in  any  way.  And  the  contractor  gets  more  business. 

The  problem  began  when  Agency  "B"  started  receiving  a  significant  fee  for  allow- 
ing its  outside  contracts  to  be  modified  even  though  it  incurred  little  or  no  addition- 
al cost.  Soon  Agency  "A"  realized  that  off-loading  a  contract  was  much  easier  than 
going  through  the  tedious  procurement  process. 
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Under  such  a  scenario,  both  agencies  make  out  like  bandits  while  the  taxpayer 
foots  the  bill  through  unnecessary  payments  to  middlemen  and  increased  costs 
brought  about  by  lack  of  competition.  Clearly,  this  practice  cannot  continue. 

But  let's  be  realistic,  Mr.  Chairman.  You  have  done  a  yeoman's  task  in  uncover- 
ing the  extent  of  this  problem.  But  we  must  be  very  careful  as  we  attempt  to  untan- 
gle the  mess  that  has  been  made.  We  don't  want  to  "throw  the  baby  out  with  the 
bathwater"  as  they  say. 

The  easy  way  to  fix  this  problem  would  be  to  cancel  all  off-loaded  contracts  effec- 
tive immediately  and  let  the  cards  fall  where  they  may.  But  I  believe  such  an  ap- 
proach would  be  overly  simplistic  and  would  waste  even  more  of  the  taxpayers 
money.  Moreover,  contract  elimination  would  strike  hardest  at  the  contractors,  most 
of  whom  are  performing  in  good  faith. 

The  contract  off-loading  problem  was  created  by  agencies,  particularly  DOD,  who 
sought  a  short  cut  around  the  procurement  process.  Those  agencies  should  now  be 
required  to  evaluate  the  contracts  they  have  off-loaded  on  a  case-by-case  basis  to  de- 
termine which  can  stand  up  to  scrutiny  and  which  should  be  terminated.  Those 
deemed  worthy  of  continuation  should  be  revised  to  remove  the  middle  man  thereby 
creating  a  legitimate  contractual  relationship  between  the  contracting  agency  and 
the  contractor. 

Mr.  Chairman,  I  appreciate  your  indulgence  here  this  morning,  and  I  look  for- 
ward to  the  testimony  of  your  witnesses. 

Senator  Levin.  Thank  you,  Senator  Sasser.  As  I  mentioned  at 
the  beginning  of  my  opening  statement,  indeed,  there  are  legiti- 
mate purposes  for  some  off-loaded  contracts.  It  is  the  abuses  and 
the  misuses  which  have  grown  to  such  a  huge  extent  that  we  are 
after,  but  we  are  going  to  go  after  the  abuses  and  the  misuses  and 
try  to  avoid  those  legitimate  circumstances  when  off-loading  is 
used.  And  there  are  such  circumstances. 

One  of  the  interesting  points — there  were  many  interesting 
points  in  all  your  testimony.  I  must  tell  you  I  was  very  proud  of 
your  remarks  this  morning  because  they  demonstrate  something 
important  about  the  Inspector  General  system.  If  anyone  has  some 
questions  about  why  we  have  inspectors  general,  I  would  invite 
him  to  read  the  transcript  of  your  remarks  here  this  morning. 
Your  independence  is  critical  to  the  country  and  to  the  Congress, 
and  it  was  demonstrated  here  in  each  of  your  statements  this 
morning. 

Mr.  Vander  Schaaf,  you  made  one  interesting  comment.  You 
made  a  lot  of  interesting  comments,  but  one  of  them  was  the  one 
about  what  percentage  of  all  the  money  that  went  out  to  TVA  and 
ESG  ended  right  back  inside  the  Beltway. 

Mr.  Vander  Schaaf.  It  would  be  a  rather  high  percent.  We 
haven't  tried  to  trace  it  all. 

Senator  Levin.  It  looks  like  basically  pennies  on  the  dollar 
stayed  at  TVA  or  ESG,  and  the  lion's  share  came  right  back  inside 
the  Beltway  to  those  subcontractors  that  the  DOD  should  have  con- 
tracted with  in  the  first  place,  if  they  could  have  met  the  require- 
ments of  the  Competition  in  Contracting  Act. 

Mr.  Vander  Schaaf.  Right,  very  much  so.  In  fact,  ESG,  until  we 
were  well  into  the  audit,  didn't  have  a  single  person  in  the  Tennes- 
see Valley.  They  have  one  person,  I  believe,  in  the  valley  now  for 
purposes  of  working  with  this  contract. 

Senator  Levin.  One  thing  happened  as  a  result  of  this  off-load 
was  a  terrible  lack  of  auditing.  For  instance,  the  government  was 
charged  for  stays  at  expensive  hotels,  corporate  jets — all  kinds  of 
stuff  that  was  charged  to  this  program  should  not  have  been 
charged  to  this  program.  Is  that  true? 
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Mr.  Vander  Schaaf.  Absolutely,  and  this  is  where  I  was  con- 
cerned after  going  through  all  this  material,  that  my  organization 
assumed  the  Defense  Contract  Agency  would  be  brought  in  by  OSD 
to  sort  through  the  billings,  but  that  did  not  happen.  A  difficulty 
we  are  going  to  have  is  that  even  though  those  charges  would  not 
be  allowable  for  Defense  contracts  under  the  Federal  Acquisition 
Regulations,  there  may  be  no  basis  for  disallowing  them  in  a  TVA 
contract.  We  may  have  to  work  that  out. 

In  some  cases,  there  is  an  existing  law.  Even  though  the  FAR 
hasn't  incorporated  it  and  it  doesn't  apply  to  the  Tennessee  Valley 
brokering  program,  we  may  be  able  to  recover  some  of  those 
moneys. 

Senator  Levin.  This  kind  of  sloppy  management  and  padded  bill- 
ing would  not  likely  have  occurred,  if  the  program  had  been  run  in 
a  normal  fashion  through  a  DOD  contracting  officer;  is  that  cor- 
rect? 

Mr.  Vander  Schaaf.  Yes,  I  think  that  is  correct.  You  cannot  be 
one  hundred  percent  sure  it  would  not  have  occurred.  But  as  I  just 
said,  we  would  have  had  a  better  way  to  recover  and  fix  the  prob- 
lem a  lot  faster,  plus  the  opportunities  to  identify  it  are  far  greater 
if  you  use  the  usual  contracting  procedures  and  controls. 

Senator  Levin.  Do  you  agree  it  is  no  coincidence  that  the  two  en- 
tities which  were  used  by  the  DOD,  TVA,  and  NOAA  are  not  cov- 
ered by  CICA? 

Mr.  Vander  Schaaf.  That  was  done  with  obvious  reason,  sir.  It 
was  to  avoid  the  Competition  in  Contracting  Act — in  my  opinion. 

Senator  Levin.  NOAA  may  be  covered,  I  am  informed,  but  TVA 
is  not  covered  by  the  Competition  in  Contracting  Act. 

Mr.  Vander  Schaaf.  That  is  right.  But  the  off-loading  to  NOAA 
allowed  them  to  continue  using  TVA  and  ESG.  They  had  a  2-step 
process.  As  I  believe  you  said  in  your  opening  remarks,  a  military 
interdepartmental  purchase  order,  a  MIPR,  was  sent  over  to 
NOAA.  It  clearly  stated  that  this  work  had  to  be  done  in-house. 
"Funds  may  not  be  redirected.  Acceptor  must  be  performer."  And 
you  know  what  happened.  Some  of  the  funds  still  went  over  to 
TVA. 

Then,  of  course,  TVA  didn't  do  any  work  with  them.  They  just 
moved  them  on  down. 

Senator  Levin.  You  pointed  out,  Mr.  Vander  Schaaf,  that  there 
were  a  lot  of  memos,  internal  memos,  not  changes  in  the  regula- 
tions of  the  law  but  lots  of  memos  coming  down  from  Assistant  Sec- 
retaries and  inspectors  general  on  this  practice.  And  despite  all 
that,  we  found  that  the  abuse  of  off-loading  continued. 

I  have  trouble,  given  that  background,  in  believing  that  much  of 
this  was  inadvertent,  that  it  was  not  purposeful.  If  you  look  at  that 
kind  of  a  path,  it  strikes  me  that  there  is  just  no  way  that  that  can 
be  done  by  inadvertence  without  a  clear  intention  to  bypass  what 
are  the  directives  that  are  internal. 

Would  you  agree  that  at  least  some  of  this 

Mr.  Vander  Schaaf.  I  would  agree  to  some  of  it  being  deliber- 
ate. But  the  Department  of  Defense  is  a  very  big  organization,  and 
there  are  always  some  people  out  there  that  don't  get  the  message, 
so  to  speak.  And  some  of  it  is,  in  fact  legitimate — you  are  looking 
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at  literally  hundreds  of  Economy  Act  orders  that  go  through  the 
process.  Many  are  justifiable. 

In  this  particular  case,  I  have  to  agree  there  isn't  an  excuse  for 
continuing  the  practice.  They  pretty  much  made  a  commitment  to 
us  that  they  would  establish  acceptable  controls.  If  they  believe 
that  ESG  has  unique  capability — and  I  don't  know  if  ESG  is  the 
world's  greatest  contractor  or  the  worst  contractor — there  are  ways 
to  justify  sole-source  contracts.  They  have  to  justify  going  sole 
source  on  the  basis  that  ESG  is  the  only  corporation,  the  only  firm 
that  can  provide  this  particular  service.  Simply  do  that,  and  at 
least  you  save  5  percent  off  the  top  and  you  avoid  a  lot  of  paper- 
work and  the  other  complications  of  moving  money  around  and  be- 
tween agencies. 

So  they  could  certainly  do  that  and  keep  it  simple,  but  they 
chose  not  to  do  so. 

Senator  Levin.  Do  you  believe  that  this  could  possibly  have  been 
done  inadvertently  without  knowledge  of  what  they  were  doing? 

Mr.  Vander  Schaaf.  The  second  piece? 

Senator  Levin.  Yes. 

Mr.  Vander  Schaaf.  No,  sir.  No  way. 

Senator  Levin.  You  said  that  you  were  going  to  talk  to  us  about 
some  suggested  changes  in  the  regulations  and  the  laws. 

Mr.  Vander  Schaaf.  Yes. 

Senator  Levin.  I  have  got  to  tell  you,  unless  we  make  changes  in 
the  regulations  and  the  laws  to  get  to  the  abuses  and  the  misuses 
of  contract  off-loads,  I  think  the  practice  is  going  to  continue.  V/e 
do  want  to  allow  the  proper  use,  but  we  want  to  get  at  the  abuse 
and  the  misuse,  and  all  of  the  memos  from  Assistant  Secretaries, 
Secretaries,  inspectors  general  have  not  stopped  the  abuses  and  the 
misuses.  I  am  afraid,  unhappily,  that  it  is  going  to  take  some 
changes  in  the  regs  and  in  the  laws. 

I  am  wondering  if  you  would  outline  for  us  some  of  those  sugges- 
tions. 

Mr.  Vander  Schaaf.  Yes,  I  would  agree  with  you  very  much.  I 
think  Ms.  Preston  is  going  to  be  up  here  with  a  statement,  which  I 
have  read  in  draft.  I  am  assuming  it  hasn't  changed.  It  has  some 
detailed  changes  to  the  regs  that  we  have. 

I  sat  down  last  night  and  read  the  Economy  Act,  31  U.S.C.  1535, 
through  several  times,  and  I  can  suggest  two  changes  to  you  with 
respect  to  the  Economy  Act  that  you  may  want  to  think  about.  You 
know,  these  are  matters  for  debate  and  discussion. 

Item  4  under  the  Economy  Act  says,  "The  head  of  the  agency  de- 
cides that  ordered  goods  or  services  cannot  be  provided  as  conven- 
iently or  cheaply  by  a  commercial  enterprise."  And,  Senator,  I 
would  change — I  would  delete  one  word,  "or,"  and  add  two  words, 
"and  as,"  and  I  think  you  would  have  a  lot  of  the  problem  under 
control.  Because  then  it  would  require  that  the  head  of  the  agency 
has  to  show  that  it  cannot  be  performed  within  the  agency  "as  con- 
veniently and  as  cheaply  as  by  a  commercial  enterprise."  So  that 
would  get  you  in  a  situation — this  gets  to  my  second  point  if  you 
are  thinking  about  amending  the  law — of  having  a  requirement  in 
law  that  you  only  off-load  work,  etc.,  when  one  Federal  agency  re- 
quests work  from  another  Federal  agency,  that  the  service  or  the 
items  they  are  requesting  from  the  other  agency,  must  be  things 
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the  other  agency  normally  requires,  requests,  achieves  and  obtains 
in  the  course  of  doing  its  normal  functions. 

If  you  look  at  all  of  these  things — I  don't  care  if  it  is  DOE  or 
TVA  or  wherever  else  we  go  for  off-load — where  you  get  into  trou- 
ble is  when  you  find  agencies  taking  orders  for  things  they  normal- 
ly don't  do.  You  have  TVA  doing,  you  know,  anti-submarine  war- 
fare and  machine  gun  ranges. 

This  is  when  you  get  into  trouble.  So  if  there  were  some  piece  in 
the  law  that  said  the  kind  of  activity  that  one  agency  can  contract 
to  another  Federal  agency  had  to  have  some  direct  relationship  to 
the  normal  duties  and  responsibilities  and  things  that  that  second 
agency  normally  performs  as  part  of  its  regular  work,  then  I  think 
you  would  avoid  a  great  deal  of  this  problem. 

Senator  Levin.  I  agree  with  you.  There  is  no  connection  here  be- 
tween the  work  that  was  assigned  or  off-loaded  to  TVA  and  TVA's 
mission,  or,  as  you  put  it,  their  regular  work. 

One  of  the  key  changes  which  I  am  going  to  be  proposing  in  the 
Economy  Act  is  exactly  that;  that  the  agency,  the  so-called  con- 
tracting agency  or  the  second  agency,  must  have  work  that  is  relat- 
ed to  the  work  of  the  contract  being  off-loaded  to  it.  Otherwise,  it  is 
a  pure  sham  and  a  pure  subterfuge. 

Another  change  is  whether  or  not  we  should  require  that  off- 
loading by  the  DOD  to  agencies,  like  TVA  and  the  Library  of  Con- 
gress, not  be  allowed  because  those  agencies  aren't  covered  by  the 
Competition  in  Contracting  Act.  Do  you  not  think  it  wiser  that  off- 
loaded contracts  from  DOD,  which  is  covered  by  the  Competition  in 
Contracting  Act,  go  only  to  agencies  which  are  also,  like  the  DOD, 
covered  by  the  Competition  in  Contracting  Act? 

Mr.  Vander  Schaaf.  Well,  my  suggestion  would  be  to  coyer 
those  other  agencies  by  the  Competition  in  Contracting  Act.  I  think 
that  is  a  simple  way  to  do  that.  Then  rather  than  going  on  this 
convoluted  approach,  I  think  it  is  very  simple  to  amend  the  Compe- 
tition in  Contracting  Act  and  make  it  apply  to  Federal  corporations 
and  so  forth  and  get  on  with  it  that  way. 

Senator  Levin.  In  the  absence  of  that,  for  whatever  reason, 
would  you  not  agree  that  we  ought  to  focus  on  agencies  that  have 
the 

Mr.  Vander  Schaaf.  Yes.  And  hopefully,  if  we  will  make  some 
progress  with  simplifying  our  processes.  There  is  a  huge  procure- 
ment reform  process  under  way  in  the  Department,  and,  of  course, 
that  is  not  unusual.  That  has  been  going  on  in  various  ways  since  I 
have  been  associated  with  the  Department.  But  I  think  they  have 
some  good  ideas  on  the  table,  so  to  speak,  to  help  in  this  process, 
particularly  with  small  contract  awards  and  that  sort  of  thing.  It 
will  also  help  to  reduce  the  administrative  lead  time  inherent  in 
the  contracting  process. 

Senator  Levin.  In  that  regard,  we  are  trying  to  do  a  lot  to  simpli- 
fy the  procurement  process,  and  it  is  an  ongoing  effort. 

Mr.  Vander  Schaaf.  Yes. 

Senator  Levin.  You  and  I  have  been  involved  in  it  for  some  time, 
and  there  is  a  major  effort  going  on  right  now  in  the  Vice  Presi- 
dent's office,  as  well  as  on  Capitol  Hill,  and  it  is  needed.  But  is  the 
absence  of  success  yet  in  a  simplified,  streamlined  system  any 
excuse  for  what  has  gone  on  in  the  off-loading  area? 
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Mr.  Vander  Schaaf.  No,  sir.  There  is  no  excuse  for  this.  It  just 
costs  us  a  lot  of  extra  money.  That  is  all  it  has  done.  And  I  am  not 
convinced  it  has  got  us  better  products  faster. 

Senator  Levin.  Just  a  quick  question  before  we  turn  to  Mr. 
La3rton  on  the  DOE/DOD  relationship.  I  believe,  Mr.  Vander 
Schaaf,  you  looked  at  the  Oak  Ridge  field  office  of  the  DOE  in  an- 
other off-loading  situation  and  came  up  with  some  off-loads  that 
you  thought  were  improper.  Is  that  correct? 

Mr.  Vander  Schaaf.  That  is  correct. 

Senator  Levin.  Do  you  have  any  reason  to  believe  that  the  off- 
loading problem  that  you  discovered  is  unique  to  the  Oak  Ridge 
field  office,  or  would  you  expect — and  I  know  you  haven't  looked 
yet,  but  would  you  expect  that  there  might  be  significant  problems 
with  other  DOE  labs? 

Mr.  Vander  Schaaf.  That  is  hard  to  say.  I  mean,  suspect?  Yes.  I 
would  suspect  if  we  are  ordering  work  from  other  DOE  labs  that 
these  labs  do  not  normally  perform  in  the  course  of  their  regular 
activities,  as  we  just  said,  then  I  would  expect  we  have  problems. 
On  the  other  hand,  it  makes  a  lot  of  sense  for  us  to  order  nuclear 
reactor-type  work  and  things  that  those  labs  may  be  doing  as  a 
part  of  their  normal  business,  developing  nuclear  weapons  and  so 
forth.  And  I  believe  we  provide  something  like  $2.2  billion  to  the 
DOE.  John,  correct  me  if  I  am  wrong — it  is  in  that  neighborhood. 

Mr.  Layton.  About  $2  billion. 

Mr.  Vander  Schaaf.  It  has  gone  down  here  recently  as  defense 
activity  has  gone  down.  The  vast  bulk  of  it  is  legitimate,  sir,  and  it 
is  the  way  to  go. 

Mr.  Layton.  We  need  to  correct  that.  Our  total  Work  for  Others 
is  about  $2  billion;  75  percent  of  it  is  for  the  Department  of  De- 
fense. 

Senator  Levin.  And  a  lot  of  items  which  have  been  off-loaded  are 
not  special  expertise  items,  but  are  items  like  the  following:  teach- 
ing the  National  Guard  how  to  communicate  with  the  public — that 
is  public  speaking;  accounting  and  billing  systems,  fire  fighter  cer- 
tification programs,  civilian  pay  systems,  evaluating  legislation, 
maintaining  electronic  bulletin  boards.  I  mean,  that  is  not  special 
expertise.  Wouldn't  you  agree? 

Mr.  Vander  Schaaf.  Absolutely,  and  we  can  go  directly  to  the 
commercial  sector.  You  can  buy  that  in  the  commercial  sector  and 
avoid  all  this  middle  activity  that  goes  on. 

Senator  Levin.  OK.  Mr.  Layton,  let  me  ask  you  to  comment  first 
on  these  last  questions.  Do  you  have  any  disagreement  with  Mr. 
Vander  Schaaf  s  comments? 

Mr.  Layton.  No,  sir.  We  have  reported  on  that,  and  it  appears  to 
be  directed  procurements,  and  year-end  spending,  or  off-loading. 

Senator  Levin.  Your  reports,  Mr.  Layton,  and  those  of  the  DOD 
IG  document  numerous  cases  in  which  the  DOE  labs  subcontracted 
70  percent  or  80  percent  or  even  95  percent  of  the  work  on  an  off- 
load to  subcontractors. 

Is  there  any  legitimate  reason  for  the  DOE  and  its  labs  to  be  in- 
volved in  this  kind  of  an  off-load  where  the  work  is  just  simply 
handed  off  to  a  private  subcontractor? 

Mr.  Layton.  The  way  you  have  described  the  situation,  the 
answer  is  no.  I  can  see  situations  in  which  there  is  some  unique 
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capability  in  the  Department  of  Energy  that  has  a  lot  of  tasks  asso- 
ciated with  it  that  could  be  routine  and  could  be  subcontracted  out. 
But  in  general,  no,  the  Department  of  Energy,  if  it  has  the  unique 
capability,  should  be  performing  the  work  in-house. 

Senator  Levin.  Mr.  Hinshaw,  and  I  guess  this  really  goes  to  all  of 
you,  one  of  the  problems  I  also  have  is  that  people  have  not  been 
held  accountable  for  improper  off-loading.  And  I  don't  want  to  get 
into  specific  cases  here  for  obvious  reasons,  but  the  answer  we 
always  get  is  that  everything  was  inadvertent  and  there  was  no  in- 
tention to  violate  anything.  It  is  obvious  that  in  some  cases,  at 
least,  there  is  a  very  conscious  avoidance  of  the  rules.  Sometimes 
you  will  be  given  a  good  reason  for  it,  or  what  the  person  doing  it 
thinks  is  a  good  reason,  like  I  wanted  to  get  my  money  spent  before 
the  end  of  the  year.  For  some  people  that  is  a  good  reason.  In  fact, 
it  violates  the  rules. 

But,  in  any  event,  people  think  they  may  be  doing  it  in  many 
cases  for  a  good  reason,  but  it  seems  to  me  in  many  of  the  cases 
that  I  have  looked  at  that  there  is  clearly  an  intention  to  evade  the 
rules  of  Competition  in  Contracting  and  year-end  spending  prohibi- 
tions. It  is  not  all  inadvertent. 

Would  you  agree  with  that? 

Mr.  Hinshaw.  I  would  agree  with  that.  Yes,  sir. 

Senator  Levin.  Would  you  agree  with  that,  Mr.  Layton? 

Mr.  Layton.  Yes,  sir. 

Senator  Levin.  Mr.  Vander  Schaaf? 

Mr.  Vander  Schaaf.  Oh,  absolutely.  Yes,  sir. 

Senator  Levin.  Somehow  or  other,  we  have  got  to  make  people 
accountable  for  their  actions,  and  I  guess  one  of  the  ways  we  do  it 
is  to  make  the  prohibitions  and  the  requirements  at  a  higher  level 
even  than  an  Assistant  Secretary  or  a  management  memorandum. 
I  am  afraid  we  are  going  to  have  to  change  the  regs 

Mr.  Vander  Schaaf.  I  would  say  at  a  lower  level,  sir. 

Senator  Levin.  You  want  a  lower  level?  Go  on.  Fire  away. 

Mr.  Vander  Schaaf.  I  think  you  have  to  send  the  message — and 
we  didn't  send  the  message  in  1989,  and  we  didn't  send  the  mes- 
sage in  1990  because  we  didn't  hold  anybody  accountable  for  the 
continued  excessive  off-loading. 

Senator  Levin.  Oh,  that  is  what  you  mean.  You  mean  you  have 
got  to  hold  people  accountable  at  a  lower  level. 

Mr.  Vander  Schaaf.  Yes. 

Senator  Levin.  But  how  do  you  do  it  if  we  just  keep  sending 
memos  around? 

Mr.  Vander  Schaaf.  Well,  you  do  it  with  disciplinary  action, 
and  you  do  it  with  other  things.  And  I  think  recently  we  have  had 
a  few  examples  in  the  Defense  Department  where  accountability 
was  enforced  in  other  programs.  I  don't  necessarily  want  to  get 
into  them,  but  you  can't  just  sort  of  look  the  other  way.  The  Mili- 
tary Departments  didn't  look  very  hard  when  we  pointed  out  how 
this  happened  at  JPL  and  at  the  Library  of  Congress,  etc.,  and  they 
let  people  off  the  hook  entirely. 

Senator  Levin.  But  how  do  we  force  people  to  do  it  at  lower 
levels?  We  are  going  to  hear  the  next  panel  that  everything  is  in- 
advertent, everything  is  unintentional,  everything — well,  the  inten- 
tion  
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Mr.  Vander  Schaaf.  You  are  not  going  to  hear  that  from  me. 

Senator  Levin.  I  said  the  next  panel. 

Mr.  Vander  Schaaf.  OK. 

Mr.  Layton.  Could  I  try  to  help?  As  an  IG  at  a  receiving  depart- 
ment rather  than  in  a  giving  department,  we  have  been  aware  for 
some  years  that  the  Department  of  Energy  may  be  receiving  work 
orders  that  aren't  appropriate.  It  is  a  material  weakness  in  the  Sec- 
retary's FMFIA  letter  to  the  President,  and  management  needs  to 
get  its  arms  around  this. 

The  Department  of  Energy  has  been  busily  rewriting  its  direc- 
tives that  apply  to  the  receipt  of  the  Work  for  Others.  They  are 
trying  to  stop  the  inflow  of  inappropriate  Work  for  Others.  But  I 
am  not  convinced,  after  having  read  Derek's  work,  that  the  rest  of 
the  community  is  operating  under  the  same  rules  as  is  the  Depart- 
ment of  Energy.  I  don't  think  other  Federal  agencies  know  what 
they  are  expected  to  do  by  DOE.  I  don't  think  there  is  a  formal 
communication  of  expectations.  The  individuals  involved,  according 
to  some  of  the  jobs  I  have  read,  appear  to  think  it  is  perfectly  ac- 
ceptable to  send  any  kind  of  work  to  the  Department  of  Energy 
laboratories. 

I  think  there  is  a  misunderstanding.  I  think  there  is  a  need  for 
some  basic  education  so  that  people  know  what  is  going  on. 

Senator  Levin.  Well,  isn't  there  an  obligation  at  both  ends? 

Mr.  Layton.  I  think  so,  sir. 

Senator  Levin.  You  shouldn't  be  accepting  work  that  is  improp- 
er, either. 

Mr.  Layton.  That  is  correct. 

Mr.  Vander  Schaaf.  But  Department  of  Energy  people  through 
their  agents,  in  some  cases  contractors,  have  walked  around  to  De- 
fense program  offices — and  from  TVA  the  same  thing  has  hap- 
pened— and  said,  "look,  fellas,  at  what  I  can  do  for  you.  I  can  help 
you  get  your  money  on  contract  right  away.  I  can  solve  your  prob- 
lem. I  can  contract  for  anything.  You  need  to  contract  with  so-and- 
so?  You  can  tell  us  where  the  money  has  to  end  up,  then  just  give 
it  to  us  and  we  will  see  that  it  gets  there."  There  has  been  a  lot  of 
marketing  business  going  on  by  Federal  agencies. 

So  it  is  a  two-way  street,  and  both  sides  are  guilty,  but  nobody 
has  been  held  accountable  for  this  business. 

Mr.  HiNSHAW.  If  I  could  respond  for  TVA  about  the  accountabil- 
ity? 

Senator  Levin.  Yes,  please. 

Mr.  HiNSHAW.  We  are  relatively  new,  although  we  have  emerged 
very  dramatically  on  this  horizon,  and  we  don't  have  this  rich  his- 
tory that  goes  back.  Our  history  essentially  began  when  we  pointed 
these  things  out  as  a  result  of  our  audit.  As  I  said  earlier,  we  are 
going  to  go  back  and  look  at  that.  I  expect  that  there  will  be  ac- 
countability at  TVA,  and  TVA's  next  witness,  you  can  talk  to  him 
about  that,  because  he  is  the  one  who  first  found  this,  enlisted  the 
support  of  DOD,  and  now  he  is  over  there  dealing  with  it. 

I  believe  that  there  will  be  accountability  at  TVA,  but  we  don't 
really  trust  that.  We  are  going  back  to  audit  it  anyway  because 
that  is  our  job. 

Senator  Levin.  Are  you  aware,  Mr.  Vander  Schaaf,  of  any  disci- 
plinary investigation — well,  first  of  all,  action.  Are  you  aware  of 
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any  disciplinary  action  which  has  been  taken  at  your  agency  as  a 
result  of  off-loading  abuses? 

Mr.  Vander  Schaaf.  None  whatsoever. 

Senator  Levin.  Do  you  know  of  any  at  your  agency,  Mr.  La5rton? 
I  am  talking  about  disciplinary  action. 

Mr.  Layton.  No,  not  disciplinary  action. 

Senator  Levin.  Mr.  Hinshaw? 

Mr.  Hinshaw.  No,  sir. 

Senator  Levin.  Mr.  Hinshaw,  TVA  has  gotten  some — I  don't 
know  what  they  call  them — fees,  rake-off,  or  whatever  it  is  and  is 
holding  8  million  bucks  in  those  fees  in  some  bank  account. 

Mr.  Hinshaw.  Yes,  sir. 

Senator  Levin.  That  is  money  which  was  appropriated  to  the 
DOD.  They,  as  far  as  I  am  concerned,  improperly  utilized  it  and 
shipped  it  over  to  you,  and  I  think  you  folks  improperly  utilized  it 
to  get  it  further  down  the  chain. 

Just  following  the  money  for  a  minute,  that  8  million  bucks 
really  belongs  to  the  taxpayers.  What  are  you  going  to  do  with  it? 

Mr.  Hinshaw.  Well,  actually  I  don't  have  it.  Senator,  but 

Senator  Levin.  You  don't  have  what? 

Mr.  Hinshaw.  I  don't  have  the  money. 

Senator  Levin.  Do  you  know  what  TVA  is  going  to  do  with  it?  I 
want  to  keep  your  independence.  Do  you  know  what  TVA  is  going 
to  do  with  it? 

Mr.  Hinshaw.  No,  sir,  I  don't.  I  know  that  that  is  a  matter — 
there  are  two  issues:  one  is  the  money  that  we  kept,  they  call  it  a 
brokering  fee.  There  is  no  allowance  for  that  under  the  law.  There 
is  an  allowance  for  reimbursable  costs. 

We  in  our  audit,  as  a  minor  issue,  pointed  out  to  management 
that  they  had  no  basis  for  capturing  and  documenting  reasonable 
administrative  costs.  We  suggested  that  they  do  that,  and  we  are 
going  to  go  back  and  look  at  what  they  say  are  reasonable  costs. 

Now,  they  also  have  to  contend  not  just  with  myself  but  also 
with  Mr.  Vander  Schaaf  s  people,  because  they  are  in  there  and 
they  are  wanting  the  money  back. 

The  second  aspect  of  the  money  goes  with  interest,  and  some  of 
that  interest  was  made  because  the  money  was  sent  out  early  and 
placed  in  interest-bearing  accounts  which  TVA  has  a  Treasury  au- 
thorization to  do. 

Now,  that  resulted  in,  as  Mr.  Vander  Schaaf  points  out  in  his 
statement,  some  loss  to  the  U.S.  Treasury  of  around  a  million,  a 
little  over  a  million  dollars. 

Mr.  Vander  Schaaf.  Let  me  follow  up  on  that.  The  DOD  sent 
them  a  lot  of  money,  upfront.  They  put  it  in  the  bank.  They  picked 
up  $3.5  million  worth  of  interest,  TVA  did,  on  money  that  the 
Treasury  had  to  borrow  to  put  it  into  TVA's  bank  account. 

Now,  Treasury  borrowed  it  at  7.5  or  maybe  8  percent.  TVA  got  5 
percent  on  the  business. 

Mr.  Hinshaw.  Four-point-three  percent. 

Mr.  Vander  Schaaf.  And  we  figured  it  cost  Uncle  Sam  another 
million  dollars  just  on  the  cash  flow  problem.  So  why  should  one 
government  agency  be  banking  money  from  another  government 
agency  so  the  Treasury  can  go  out  and  borrow  it? 
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Senator  Levin.  That  is  a  fundamental  question.  Another  one  is: 
What  are  we  going  to  use  that  money  for?  In  any  event,  the  $8  mil- 
lion I  referred  to  is  above  the  allowance  that  you  referred  to. 

Mr.  HiNSHAW.  Yes. 

Senator  Levin.  Do  you  know  what  the  intention  of  TVA  is  rela- 
tive to  that  money? 

Mr.  HiNSHAW.  No,  I  don't,  sir,  but  we  are  going  to  find  out. 

Senator  Levin.  You  are  looking  into  that? 

Mr.  HiNSHAW.  Yes,  sir. 

Senator  Levin.  Mr.  Vander  Schaaf,  where  there  are  off-loads 
that  are  appropriate,  should  we  publicize — let  me  back  up.  In  order 
to  help  us  determine  which  are  appropriate  and  which  aren't,  per- 
haps, would  it  help  to  publicize  off-loads  in  the  Commerce  Business 
Daily  so  that  other  contractors  would  have  a  chance  to  challenge 
any  attempt  to  avoid  CICA? 

Mr.  Vander  Schaaf.  I  have  never  thought  that  through  be- 
cause— well,  most  of  the  problem  off-loads  that  I  have  seen  end  up 
with  contractors,  anyway.  The  problem  is  that  they  end  up  with 
contractors  that  have  been  selected  without  competitive  practices 
in  effect. 

I  don't  know  if  you  would  gain  a  whole  lot  through  that  process. 
Again,  I  think  you  are  going  at  it  the  hard  way.  The  more  direct 
way  is  to  procure  those  under  a  competitive  environment  or  make 
a  thoughtful  determination  that  there  only  is  one  contractor  really 
available  to  provide  what  you  need,  make  the  sole-source  determi- 
nation and  get  on  with  it.  The  law  provides  for  that. 

Senator  Levin.  And  that  that  contractor  has  expertise  and  that 
it  is  not — all  these  other  criteria,  too,  I  am  sure  you  would  add. 

Mr.  Vander  Schaaf.  That  all  goes  into  the  process,  when  you  go 
through,  examine,  do  the  analysis,  and  make  a  determination  that 
you  have  to  go  sole  source.  Then  other  laws  kick  into  effect  regard- 
ing accounting  and  the  appropriate  submission  of  cost  and  pricing 
data  and  so  forth. 

Senator  Levin.  I  am  going  to  close  just  by  reading  a  few  quotes 
here  to  show  you  the  level  of  my  frustration  and  as  to  why  I  think 
we  are  going  to  have  to  act  and  not  just  simply  rely  on  statements 
of  good  intention  anymore. 

In  May  of  1990,  the  Assistant  Secretary  of  the  Navy  said  that  "A 
general  misunderstanding  of  Economy  Act  procedures,  together 
with  the  speed  and  apparent  simplicity  of  this  method  of  procure- 
ment, have  led  to  instances  of  abuse." 

In  September  of  1991,  the  Army  Audit  Agency  said,  "This  prac- 
tice has  frequently  resulted  in  non-competitive  acquisitions,  viola- 
tions of  various  parts  of  the  Federal  Acquisition  Regulations  and 
statutes,  violations  of  funding  regulations,  unsound  internal  con- 
trols, which  led  to  apparent  illegal  acts  in  an  absence  of  oversight 
by  appropriate  Army  managers." 

In  December  of  1991,  the  Assistant  Secretary  of  the  Army  said, 
"Unauthorized  and  ill-considered  off-loading  .  .  .  are  actions  clear- 
ly contrary  to  policy  and  regulation.  They  cost  the  Army  millions 
of  dollars  in  fees  for  performance  of  a  function  that  we  already  pay 
a  highly  trained,  professional  staff  to  perform  properly." 

In  April  of  1993  and  July  of  1993,  there  are  some  more  recent 
comments,  but  there  has  been  an  awareness  of  this  for  many. 
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many  years  now.  The  only  way,  I  am  afraid,  we  are  going  to  stop  it 
is  through  the  two  steps  that  you  folks  have  really  suggested:  (1) 
We  are  going  to  have  to  address  this  through  the  laws  and  through 
regulations,  not  just  through  internal  memos,  and  (2)  is  through  ac- 
countability. We  have  got  to  hold  people  accountable  when  they 
violate  policies,  rules,  and  regulations.  That  has  not  been  done. 
Each  of  you  has  testified  that  although  you  are  very  much  aware  of 
misuses  and  abuses  of  off-loading,  that  not  one  person  that  you 
know  of  in  any  of  your  agencies  has  been  held  accountable  for  it. 

So  we  need  both  the  tougher  laws  and  regulations  to  get  rid  of 
the  abuses,  misuses,  and  the  loopholes,  and  we  are  going  to  have  to 
have  accountability  up  and  down  the  line,  not  just  at  the  low  level 
but  up  and  down  the  line.  And  there  may  be  a  relationship  be- 
tween those  two  objectives:  putting  it  in  law  and  getting  some  ac- 
countability. 

But  your  role  in  helping  us  bring  this  to  light  and  in  analyzing 
the  situation  at  your  own  agencies  is  invaluable.  Your  independ- 
ence is  something  which  the  Congress  has  treasured,  as  well  as 
you,  and  we  commend  you  for  your  testimony  and  for  your  ongoing 
work  in  this  area. 

Thank  you  very  much. 

Our  next  panel  is  made  up  of  four  witnesses:  Joseph  Varady,  Jr., 
Director  of  Procurement  Policy  for  the  Department  of  the  Army; 
Admiral  Eugene  Harshbarger,  Deputy  for  Acquisition  Policy,  Integ- 
rity and  Accountability,  Department  of  the  Navy;  Brigadier  Gener- 
al Robert  Drewes — I  am  hope  I  am  pronouncing  your  name  correct- 
ly. General,  in  fact,  I  hope  I  am  pronouncing  all  the  names  correct- 
ly— Deputy  Assistant  Secretary  of  the  Air  Force  for  Contracting; 
and  Norman  Zigrossi,  President  of  the  Resource  Group  of  the  Ten- 
nessee Valley  Authority. 

Gentlemen,  we  thank  you  all  for  coming.  Please  be  seated. 

Since  we  spent  so  much  time  here  on  a  submarine  contract,  I 
think  we  will  start  with  the  Navy.  Admiral  Harshbarger,  let's  start 
with  you,  even  though  that  is  not  a  Navy  acquisition. 

TESTIMONY  OF  ADMIRAL  EUGENE  B.  HARSHBARGER,  ^  DEPUTY 
FOR  ACQUISITION  POLICY,  INTEGRITY  AND  ACCOUNTABILITY, 
DEPARTMENT  OF  THE  NAVY 

Admiral  Harshbarger.  Yes,  sir,  that  is  a  Navy  type  require- 
ment, but  I  am  not  doing  it. 

Senator  Levin.  You  are  as  close  as  we  have  on  this  panel  to 
someone  representing  the  Defense  Department  that  was  responsi- 
ble for  that  contract,  so  perhaps  you  can  illuminate  it  a  bit. 

Admiral  Harshbarger.  I  really  cannot  comment  on  it,  sir,  but  I 
will  attempt  to  answer  any  questions  that  you  may  have. 

Senator  Levin.  Do  you  want  to  start,  anyway? 

Admiral  Harshbarger.  I  am  Rear  Admiral  Gene  Harshbarger.  I 
am  assigned  as  Deputy  for  Acquisition  Policy  within  the  Navy  Sec- 
retariat. 

What  I  would  like  to  do  this  morning  is  give  you  our  views  on 
problems  we  have  had  with  use  of  the  Economy  Act  and  actions  we 
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have  in  process  to  try  to  improve  our  performance.  I  have  submit- 
ted a  statement  which  I  would  Uke  you  to  include  in  the  record, 
and  then  if  I  could  just  briefly  summarize  some  points,  sir. 

Senator  Levin.  It  will  be  included  in  the  record. 

Admiral  Harshbarger.  Thank  you,  sir. 

First  of  all,  we  view  the  Economy  Act  availability  as  an  impor- 
tant way  for  the  Navy  to  accomplish  its  missions.  We  need  the  abil- 
ity to  go  outside  our  agency  and  utilize  the  expertise  of  other  agen- 
cies to  get  the  job  done.  I  caveat  that  with  an  assumption  that  we 
make  proper  use  of  the  Economy  Act. 

We  have  found  that  we  have  not  done  a  good  job  in  this  area. 
The  IG  reports  that  you  cited  in  your  announcement  of  these  hear- 
ings had  findings  and  recommendations  relevant  to  the  Navy.  We 
have  generally  accepted  those  and  are  in  the  process  of  implement- 
ing them. 

We  are  in  the  process  now  of  doing  a  review  to  see  how  our  im- 
plementation is  coming  along.  What  we  are  looking  at  is  particu- 
larly Economy  Act  order  actions  with  TVA  and  DOE  at  the  end  of 
the  last  fiscal  year  and  for  the  first  few  months  of  this  year. 

Unfortunately,  what  we  are  finding  is  that  we  still  do  not  have  it 
right.  We  are  still  finding  instances  where  the  procedures  are  not 
being  utilized.  Specifically,  what  we  are  seeing  is  in  a  few  isolated 
instances,  the  contracting  officers'  review  and  approval  of  an  Econ- 
omy Act  order  transaction  has  not  been  occurring. 

You  may  ask  why,  after  this  problem  has  been  around  for  3  or  4 
years,  you  are  back  reporting  that  sort  of  a  situation.  We  have 
about  1,500  activities  in  the  Navy  that  have  contracting  authority. 
We  have  a  large  number  of  activities  over  and  above  that  that  gen- 
erate requirements. 

The  guidance  that  we  have  put  out  in  the  form  of  policy  memo- 
randa have  generally  gone  down  the  line  to  requiring  activities  and 
to  contracting  activities.  What  we  are  finding  is,  if  we  have  an  ac- 
tivity that  does  not  have  an  in-house  contracting  operation,  we 
may  have  a  problem — not  may  have,  we  do  have  a  problem  in  get- 
ting the  required  reviews.  It  is  the  nature  of  the  Economy  Act 
order  transaction  we  think  that  is  causing  the  problem. 

It  is  a  funding  document.  It  is  generated  in  the  controller's  shop. 
The  interface  between  our  agency  and  the  other  agency  works 
through  the  controller's  organization.  This  is  different  from  a  con- 
tracting action,  where  the  interface  is  controlled  by  the  contracting 
officer  who  is  the  exit  point  in  the  Navy  and  the  contractor  who 
actually  accepts  the  work.  And  what  we  have  found  is,  unfortu- 
nately, the  old  adage,  10  percent  never  seem  to  get  the  word  is  op- 
erative here.  We  still  have  cases  where  we  think  well-meaning  re- 
quirements activities  simply  have  not  recognized  that  they  need  to 
get  these  particular  reviews  in  place. 

What  we  are  going  to  do  to  try  to  close  that  particular  problem  is 
to  get  the  Navy  controller  manual  revised,  to  make  it  very  clear 
that  the  official  responsible  for  authorizing  use  of  the  funds  in  an 
Economy  Act  order  transaction  is  likewise  responsible  for  insuring 
that  the  required  contracting  officer  review  is  made  before  the 
order  is  issued. 

We  fully  understand  the  need  to  tighten  up  our  controls  in  this 
area.  We  do  not  want  to  see  the  Economy  Act  eliminated  as  a  way 
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of  getting  our  mission  done.  We  have  reasonable  confidence  at  this 
stage  that  the  internal  controls  that  we  have  in  place,  although 
they  are  interim  type  of  guidance,  plus  the  actions  in  process,  and 
ultimately  the  planned  modification  to  regulations  are  going  to 
minimize  the  likelihood  that  the  abuses  that  the  DOD  IG  has  iden- 
tified will  occur  in  the  future. 

Thank  you,  sir,  and  I  am  available  to  answer  any  questions. 

Senator  Levin.  Thank  you.  Admiral. 

I  think  we  will  go  to  TVA  now,  Mr.  Zigrossi.  Am  I  pronouncing 
your  name  correct? 

Mr.  Zigrossi.  Yes,  sir. 

Senator  Levin.  Thank  you. 

TESTIMONY  OF  NORMAN  A.  ZIGROSSI,  PRESIDENT,  RESOURCE 
GROUP,  TENNESSEE  VALLEY  AUTHORITY 

Mr.  Zigrossi.  Mr.  Chairman,  I  appreciate  this  opportunity  to  dis- 
cuss the  Tennessee  Valley  Authority's  Technology  Brokering  Pro- 
gram. 

As  you  know,  Congress  created  TVA  in  1933  to  help  manage  and 
develop  the  natural  and  economic  resources  of  the  Tennessee 
Valley.  TVA  is  probably  best  known  for  operating  one  of  the  Na- 
tion's largest  power  systems.  But  the  TVA  Act  mandates  that  we 
also  fulfill  other  non-power  responsibilities.  One  of  these  responsi- 
bilities is  supporting  economic  growth  in  the  Tennessee  Valley. 

Over  the  past  60  years,  TVA  has  helped  develop  our  region's 
economy  with  programs  that  have  changed,  as  the  times  have  de- 
manded and  opportunities  have  arisen.  In  1988,  TVA  saw  a  new  op- 
portunity in  our  Nation's  policy  of  encouraging  high-technology  de- 
velopment. 

The  Tennessee  Valley  is  home  to  three  major  centers  of  high- 
technology  excellence.  One  is  in  Oak  Ridge,  Tennessee.  Another  is 
in  Tullahoma,  Tennessee.  The  third  is  in  Huntsville,  Alabama. 
Each  of  these  cities  has  a  strong  Federal  presence.  Each  also  has 
attracted  well-educated,  highly  trained  people  who  own  or  work  in 
high-technology  businesses. 

In  1988,  TVA's  Resource  Group  established  the  Technology  Bro- 
kering Program  as  a  way  of  linking  these  small,  high-tech  business- 
es with  Federal  agencies  needing  help  with  research  and  develop- 
ment. 

By  bringing  together  private  sector  businesses  with  Federal  agen- 
cies and  other  public  institutions,  this  program  helps  TVA  leverage 
Federal  research  and  development  investment  into  long-term,  tech- 
nology-based economic  growth  for  TVA  and  the  Nation.  This 
growth  can  result  from  the  commercialization  of  products  and  tech- 
nologies designed  in  conjunction  with  the  program.  And  it  can 
result  from  the  creation  of  more  and  better  jobs  in  high-tech  busi- 
nesses. 

Recent  studies  show  that  more  than  80  percent  of  new  jobs  cre- 
ated in  the  United  States  are  created  by  small  businesses.  By  en- 
couraging small  technology-based  businesses,  TVA's  Technology 
Brokering  Program  is  helping  ensure  long-term  economic  vitality 
for  our  region. 
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TVA  had  high  hopes  for  the  program,  but  even  we  were  sur- 
prised by  how  quickly  it  took  off.  By  1991,  the  program  had  attract- 
ed so  much  business  that  the  Resource  Group  asked  TVA  s  Inspec- 
tor General  to  conduct  a  review  to  ensure  that  the  program  was 
being  managed  efficiently.  Of  course,  I  was  aware  of  that  review, 
because  at  the  time  I  was  TVA's  Inspector  General. 

My  staff  reviewed  and  uncovered  some  problems  with  the  pro- 
gram. Many  of  these  problems  centered  around  the  Department  of 
Defense's  participation  in  the  program.  In  particular,  we  found 
that  TVA  was  relying  on  DOD  to  ensure  its  own  compliance  with 
DOD  acquisition  procedures,  when,  in  fact,  DOD  was  often  not  in 

compliance.  ,    ,    ,      ..,  v 

The  Inspector  General's  review  concluded  with  specific  recom- 
mendations adjusting  the  program's  procedures  and  directions. 
Last  July,  the  TVA  Board  of  Directors  appointed  me  President  ot 
the  Resource  Group,  and  now  I  have  the  opportunity  and  the  re- 
sponsibility to  implement  those  recommendations. 

As  a  result,  TVA's  Technology  Brokering  Program  has  been 
strengthened  substantially.  Its  processes  have  been  revised  and  ex- 
panded, and  TVA's  legal  staff  has  confirmed  that  the  program  com- 
plies with  all  applicable  laws  and  regulations. 

The  Inspector  General's  report  did,  however,  recommend  revi- 
sions to  TVA's  standards  for  the  program,  to  minimize  the  possibil- 
ity of  abuses  by  others.  These  revisions  are  contained  in  the  docu- 
ment "Technology  Brokering  Program  Overview  and  Guidelines, 
which  is  included  in  my  testimony.  _ 

These  guidelines  require  that  technology-brokering  projects  meet 
all  applicable  legal  and  regulatory  requirements.  They  require  that 
DOD  contracting  officers  certify  that  each  DOD  project  complies 
with  DOD  Economy  Act  procedures.  Also,  the  guidelines  require 
that  all  technology-brokering  projects  serve  a  valid  program  inter- 
est, such  as  the  possible  commercialization  within  our  region  ot 
products  and  services  that  are  developed. 

I  believe  these  guidelines  are  sound,  and  my  staff  and  1  are  com- 
mitted to  making  them  work.  They  correct  the  weaknesses  pointed 
out  in  the  Inspector  General's  report,  and  they  establish  criteria 
that  our  project  cooperators  must  meet  in  order  to  do  business  with 

TVA  in  the  future.  .  .         ^  .      ,       ■     .i 

But  if  these  criteria  put  TVA  in  the  position  of  inadvertently  or 
otherwise  helping  other  Federal  agencies  circumvent  their  own 
procurement  procedures,  then  we  will  stop  doing  business  with 
those  agencies.  We  will  also  stop  the  program,  if  it  appears  to  no 
longer  contribute  to  the  achievement  of  our  Nation  s  goals  tor  tech- 
nology advancement  and  TVA's  goals  for  regional  economic  devel- 

^^As^^TVA's  Resource  Group  refocuses  TVA's  economic  develop- 
ment programs  to  meet  the  challenges  of  the  21st  Century,  our 
Technology  Brokering  Program  will  change  also,  because  we  expect 
technology  to  play  a  significant  role  in  us  meeting  those  challenges. 
Technology  will  be  critical  to  supporting  our  national  defense, 
and  it  will  be  vital  to  maintaining  our  Nation's  competitive  posi- 
tion in  the  global  marketplace.  Technology  also  will  be  vital  to  cre- 
ating business  opportunities  and  new  jobs  to  the  Tennessee  Valley 
region. 
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It  puts  well-trained,  highly  educated  people  to  work.  It  encour- 
ages the  development  of  small,  high-technology  businesses,  and  it 
demonstrates  to  the  Nation  that  government  can  do  business  in  a 
business-like  way. 

I  understand  that  the  Department  of  Defense  has  taken  steps  to 
ensure  that  it  complies  with  procurement  regulations.  On  June 
28th,  Ms.  Colleen  Preston,  Deputy  Secretary  of  Defense,  testified 
before  the  Senate  Armed  Services  Committee.  In  her  testimony, 
Ms.  Preston  proposed  sweeping  changes  to  the  DOD  acquisition 
process.  She  urged  that  the  "best  practices  of  commercial  compa- 
nies" be  adopted. 

Although  her  testimony  focused  on  DOD's  procurement,  it  is  rel- 
evant to  TVA's  Technology  Brokering  Program.  The  development 
of  high-technology  companies  and  the  commercialization  of  technol- 
ogy developed  through  DOD  contracts  I  believe  is  a  worthwhile 
goal. 

I  also  believe  that  TVA's  Technology  Brokering  Program  has  the 
potential  of  becoming  a  model  for  achieving  these  goals.  We  will 
try  to  make  this  potential  become  a  reality. 

Mr.  Chairman,  thank  you  for  an  opportunity  to  appear  here 
today,  and  I  would  be  happy  to  answer  any  questions  you  might 
have. 

Senator  Levin.  Thank  you,  Mr.  Zigrossi. 

Mr.  Varady,  how  about  moving  to  the  Army? 

TESTIMONY  OF  JOSEPH  R.  VARADY,  JR.,i  DIRECTOR  FOR 
PROCUREMENT  POLICY,  DEPARTMENT  OF  THE  ARMY 

Mr.  Varady.  Mr.  Chairman,  I  would  like  to  thank  you  for  the 
opportunity  to  discuss  the  use  and  abuse  of  inter-agency  acquisi- 
tions under  the  Economy  Act,  and  I  would  appreciate  having  my 
written  statement  made  a  part  of  the  hearing  record. 

Senator  Levin.  It  will  be. 

Mr.  Varady.  I  will  be  very  brief  in  my  opening  remarks  this 
morning.  Much  of  what  I  had  intended  to  say  has  already  been  dis- 
cussed, so  I  would  really  like  to  focus  on  just  a  couple  of  points. 

One  is  that  the  Army  fully  agrees  with  the  Inspector  Generals 
that  improper  off-loading  can  lead  to  waste  and  abuse.  I  want  to 
assure  you  that  the  Army  shares  your  concern  about  the  abuses 
that  have  occurred. 

We  have  concurred  in  and  have  acted  vigorously  to  implement 
the  Inspector  General's  recommendations  for  corrective  action,  and 
I  would  just  like  to  describe  briefly  to  you  what  those  actions  have 
been. 

Starting  back  in  1991,  when  we  first  became  aware  of  a  number 
of  problems  that  went  beyond  the  Library  of  Congress  problems,  in 
order  to  attempt  to  ensure  that  every  requiring  agency  would  go  to 
a  contracting  office  to  make  sure  they  got  their  concurrence,  before 
they  off-loaded  a  requirement,  we  went  through  a  drill  to  make 
sure  that  every  requiring  office  in  the  Army  had  an  assigned  con- 
tracting office.  That  we  did  in  January  1991. 


*  The  prepared  statement  of  Mr.  Varady  appears  on  page  129. 
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Of  course,  in  December  1991,  we  found  out  about  the  activities  of 
our  organizations  with  TVA.  At  that  time,  we  put  in  place  more 
stringent  controls  on  the  use  of  military  inter-departmental  pur- 
chase requests.  We  not  only  required  that  the  contracting  officers 
sign  those  requests,  but,  in  coordination  with  our  financial  manage- 
ment people,  we  made  it  the  responsibility  of  the  person  certifying 
the  funds  on  that  MIPR,  that  they  must  assure  that  the  contract- 
ing officer  had  signed  and,  in  addition  to  that,  that  the  proposed 
MIPR  to  an  agency  outside  of  DOD  had  received  a  legal  review  for 
sufficiency. 

Of  course,  as  has  already  been  explained,  things  take  time  to 
catch  hold.  In  April  of  1993,  we  issued  an  even  more  comprehen- 
sive addition  to  that  guidance  which  now  requires  the  chief  of  a 
purchasing  office  and  not  a  contracting  office  to  review  and  concur 
in  the  proposed  off-load  to  a  non-DOD  agency.  In  addition  to  that, 
the  requiring  activity  must  furnish  a  complete  procurement  pack- 
age to  the  Army  contracting  office  for  their  review  by  a  contracting 
officer  and  his  certification  that  it  is  a  complete  package. 

In  addition  to  this,  of  course,  we  still  have  our  legal  review,  to 
ensure  that  any  Economy  Act  statements  that  must  be  executed 
have  been  made,  and  the  certifying  officer  of  the  funds  is  also  re- 
quired to  make  sure  that  happens. 

In  addition  to  that,  in  May  of  this  year,  as  a  result  of  the  report 
on  DOE,  we  have  gone  to  the  commanders  of  the  organizations  re- 
ported in  that  report  and  have  asked  them  to  do  an  investigation  of 
the  circumstances  surrounding  that  and,  based  on  those  circum- 
stances, take  whatever  appropriate  action  is  necessary  against  any 
individuals  who  have  done  anything  wrong.  That  is  currently  in 
process. 

We  have  tried  to  do  our  best,  sir,  to  correct  the  abuses.  In  addi- 
tion to  that,  I  have  already  contacted  the  Army  Audit  Agency  and 
I  am  going  to  be  working  with  them  to  lay  out  an  additional  audit 
program  to  go  back  through  certain  selected  agencies  and  activities 
within  the  Army,  to  make  sure  that  the  actions  that  we  have  taken 
have  taken  hold  and  that  we  have  a  good  hold  on  the  problem. 

Thank  you. 

Senator  Levin.  Thank  you,  Mr.  Varady. 

General  Drewes,  am  I  pronouncing  your  name  correctly? 

General  Drewes.  Yes,  you  are. 

Senator  Levin.  Please  proceed. 

STATEMENT  OF  BRIGADIER  GENERAL  ROBERT  W.  DREWES,  ^ 
DEPUTY  ASSISTANT  SECRETARY  OF  THE  AIR  FORCE  FOR  CON- 
TRACTING, DEPARTMENT  OF  THE  AIR  FORCE 

General  Drewes.  Sir,  I  would  like  to  also  submit  my  statement 
for  the  record  and  just  summarize  some  actions  which  the  Air 
Force  has  taken  over  the  last  year,  as  we  have  addressed  this  prob- 
lem. As  I  go  along,  I  would  like  to  comment  on  some  of  the  lessons 
that  we  are  learning  and  why  these  corrective  actions  have  not 
taken  up  to  now  as  well  as  we  all  would  have  expected  and  wanted. 


*  The  prepared  statement  of  General  Drewes  appears  on  page  145. 
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Last  September,  we  sent  out  guidance  to  all  of  the  Air  Force  con- 
tracting activities  to  explain  the  process  and  their  responsibilities, 
particularly  the  contracting  officers,  to  make  these  written  deter- 
minations, and  in  doing  so,  we  provided  them  a  model  of  the  com- 
prehension we  want  and  a  determination  and  finding  by  that  con- 
tracting officer  to  address  all  the  particular  aspects  of  this  off-load- 
ing before  a  signature  is  provided. 

Earlier  this  year,  the  Air  Force  Assistant  Secretary  for  Acquisi- 
tion's office  sent  out  a  policy  memorandum  to  all  of  the  Air  Force 
acquisition  activities,  which  readdressed  and  reasserted  their  re- 
sponsibility in  compliance  with  the  Economy  Act. 

Realizing  that  such  a  large  percentage  of  this  off-loading  occurs 
in  the  last  2  months  of  the  year,  as  has  been  reported  here,  we 
have  recently  sent  out  to  all  of  the  vice  commanders  of  the  major 
commands  of  the  United  States  Air  Force  a  reminder  of  the  respon- 
sibility that  each  installation  have  these  MIPR's,  as  they  are 
called,  reviewed  before  they  are  sent  out,  and  we  have  recommend- 
ed that  a  senior  official  be  designated  at  each  of  these  installations 
to  personally  review  them.  Part  of  that  review  would  be  to  make 
sure  that  there  has  been  a  contracting  officer  determination. 

I  have  also  personally  sent  a  note  to  each  of  the  directors  of  con- 
tracting of  the  United  States  Air  Force  to  remind  them,  as  we  get 
into  the  end  of  the  year,  to  be  most  observant  to  this  particular 
aspect  of  their  responsibilities. 

Throughout  the  year,  we  have,  at  all  of  our  contracting  confer- 
ences worldwide,  stressed  and  briefed  on  the  Economy  Act.  The 
problem  with  everything  I  have  talked  about  so  far  is,  as  clear  as  it 
has  been,  it  has  not  always  been  addressed  to  everyone  who  needs 
to  be  addressed.  So  we  have  been  reaching  out  to  our  customers. 

If  you  study  the  process  by  which  these  happen,  you  realize  that 
they  do  not  always  get  into  the  acquisition  chain  and,  therefore, 
those  who  are  receiving  the  documents  do  not  always  have  the 
wherewithal  to  implement  an3d;hing,  because  they  never  come  in 
their  direction.  We  have  been  going  to  our  customer  conferences 
and  spreading  the  same  word. 

I  have  recently  asked  the  Air  Force  Inspector  General  to  make 
compliance  checks  an  item  of  special  interest  in  all  Air  Force  in- 
spections of  acquisitions  throughout  the  Air  Force  for  the  next 
year. 

We  are  getting  our  customers  to  send  out  through  their  own 
channels  awareness  of  their  obligations  under  our  Air  Force  proce- 
dures to  comply.  For  example,  recently,  the  Air  Force  Civil  Engi- 
neer sent  out  the  word  through  the  major  commands  of  the  Air 
Force  down  to  the  installation  level  of  the  responsibility  for  compli- 
ance and  the  requirements,  in  particular,  of  getting  a  contracting 
officer  determination. 

We  have  been  sending  briefing  materials  and  sending  instructors 
to  schools  to  teach  acquisition  related  matters  in  the  Air  Force  and 
the  Department  of  Defense,  including  the  Defense  Systems  Man- 
agement School. 

One  of  the  particular  areas,  although  I  cannot  approve  or  con- 
done or  attempt  to  justify  any  of  the  actions  that  have  been  found 
in  the  Air  Force,  I  must  tell  you  that  I  have  some  empathy  in  the 
environmental  area  where  we  have  placed  our  wing  commanders 
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who  have  a  host  of  great  responsibilities  with  personal  accountabil- 
ity, as  well,  for  compliance  with  environmental  law. 

Up  until  the  last  year,  we  have  not  had  the  contract  vehicles 
within  the  Air  Force  on  a  nationwide  basis  to  assist  all  of  those 
wing  commanders  and,  hence,  I  think  some  of  them  have  opted  to 
use  some  of  these  off-load  vehicles.  We  now  have  since  August  of 
1992,  for  example,  in  the  Air  Force  three  competitively  awarded 
underground  storage  tank  operations  for  pulling,  inspection,  or  cor- 
rection. 

We  are  working  with  our  Air  Force  finance  community  to  get  the 
word  out  to  the  installation  level  that  when  these  MIPR's  come 
through  accounting  and  finance  offices,  that  they  look  to  make 
sure  that  there  has  been  approval  by  an  Air  Force  contracting  offi- 
cer. 

I  have  found  that  there  is  some  confusion,  and  I  believe  if  you 
really  peel  away  at  this  onion,  you  will  find  it  is  not  always  the 
Economy  Act  that  is  being  used  for  some  of  this  off-loading.  For  ex- 
ample, some  of  the  work  is  going  out  as  orders  under  cooperative 
agreements.  We  have  been  working  to  clarify  what  the  Cooperative 
Agreement  Act  is,  how  inappropriate  it  would  seem  to  be,  and  my 
understanding  of  it  for  the  kind  of  work  that  is  being  ordered 
under  it. 

Finally,  I  would  say  that  we  hope  within  the  next  week  to  have 
going  down  through  the  Air  Force  legal  channels  clarifications  to 
all  of  the  field  judge  advocates  of  the  requirements  of  the  Economy 
Act,  the  Air  Force  regulations  as  pertain  to  them,  and  related  mat- 
ters, such  as  cooperative  agreements. 

That  is  all  I  have,  sir. 

Senator  Levin.  Thank  you,  General. 

First,  Mr.  Zigrossi,  let  me  ask  you  some  questions.  This  is  what 
our  findings  were  relative  to  the  program  in  the  TVA  area.  First, 
the  majority  of  the  projects  funded  through  your  program  were 
performed  by  contractors  with  little  or  no  presence  in  the  Tennes- 
see Valley,  so  that  most  of  the  firms  are  inside  the  beltway  firms, 
or  at  least  firms  outside  the  TVA  area,  who  have  long-standing  re- 
lationships with  the  DOD  agencies  requesting  the  funding.  A 
number  of  these  firms  established  sham  offices  in  the  Tennessee 
Valley,  just  to  establish  qualifications.  In  any  event,  the  majority 
of  the  projects  funded  through  the  program  were  performed  by  con- 
tractors who  were  not  in  the  Tennessee  Valley  area. 

Second,  virtually  all  the  projects  involved  little  or  no  research  or 
development  and  were  intended  primarily  just  to  acquire  property 
or  services  from  TVA's  subcontractors.  For  instance,  according  to 
the  IG — I  think  you  may  have  been  the  IG  at  this  point — examples 
of  items  that  were  procured  included  off-the-shelf  hardware  and 
software,  personal  computers,  laptop  computers,  portable  printers, 
gas  utility  vehicles,  hand-held  walkie-talkies,  asbestos  removal, 
design  of  a  machine-gun  range,  brush-clearing  services,  none  of 
which  has  a  darn  thing  to  do  with  Tennessee  Valley.  Would  you 
not  agree  with  that? 

Mr.  Zigrossi.  Yes,  I  agree  with  that. 

Senator  Levin.  Now,  we  have  also  found  that  the  program — is  it 
called  the  Technology  Brokerage  Program? 

Mr.  Zigrossi.  Technology  Brokering  Program. 
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Senator  Levin.  The  Technology  Brokering  Program  has  not  re- 
sulted in  the  licensing  or  commercialization  of  a  single  item.  Is 
that  not  your  understanding,  as  well? 

Mr.  ZiGROSSi.  Yes,  at  the  present  time  I  think  there  are  six  or 
seven  potential  products  that  may  be  commercialized.  What  we 
found  is  that  the  commercialization  of  these  products  is  a  long 
drawn-out  process  that  may  or  may  not  happen. 

Senator  Levin.  Is  it  not  fair  to  say  that,  for  the  most  part,  the 
TVA  was  used  by  the  DOD  as  a  funnel  to  get  money  back  to  sub- 
contractors that  the  DOD  really  wanted  to  get  contracts  to  in  the 
first  instance?  Is  that  an  accurate  statement,  from  your  perspec- 
tive? 

Mr.  ZiGROSSi.  Prior  to  the  IG  order,  yes,  I  would  say  that  is  an 
accurate  statement. 

Senator  Levin.  And  that  audit  took  place  when? 

Mr.  ZiGROSSi.  It  has  been  approximately  a  year,  at  the  end  of 
1991,  I  guess.  I  think  March  of  1992  is  when  the  report  was  writ- 
ten. 

Senator  Levin.  All  right.  Subsequent,  do  we  know  what  percent- 
age of  the  contracts  have  ended  up  with  contracts  with  contractors 
who  were  outside  of  the  Tennessee  Valley  area? 

Mr.  ZiGROSSi.  Prior  to  the  audit? 

Senator  Levin.  No,  after. 

Mr.  ZiGROSsi.  Well,  after  the  audit,  one  of  the  recommendations 
that  the  Inspector  General's  report  made  was  that  all  of  the 
monies  in  the  subcontractors  had  to  come  from  the  Tennessee 
Valley. 

Senator  Levin.  So  all  your  subcontractors  now  are  in  the  Tennes- 
see Valley? 

Mr.  ZiGROSSi.  That  is  the  criteria.  However,  I  cannot  say  that  100 
percent  of  them  are.  A  very  high  percentage  of  them  are.  We  ana- 
lyze any  specific  criteria  that  is  significant  to  the  program,  because 
if  we  do  not  do  that,  then  there  is  really  no  reason  for  us  to 

Senator  Levin.  This  is  what  we  found  in  fiscal  year  1993.  These 
are  just  some  examples.  The  Postal  Service  is  using  that  program 
to  spend  about  $2  million  on  engineering  support  systems  from  a 
Rockville,  Maryland  firm.  The  EPA  is  using  the  program  to  pur- 
chase R&D  for  an  information  management  program  from  an  Ar- 
lington, Virginia  program,  and  some  scientific  support  for  a  Chesa- 
peake Bay  program.  The  U.S.  Geological  survey  is  using  the  pro- 
gram— this  is  in  fiscal  year  1993 

Mr.  ZiGROSSi.  Right. 

Senator  Levin  [continuing].  To  spend  $650,000  on  a  "whole  rock 
analysis"  purchase  from  two  Washington  area  firms.  So  it  is  still 
going  on,  that  you  have  a  lot  of  firms  that  are  getting  this  money 
that  are  not  in  the  Tennessee  area.  Now,  what  is  the  point  of  that? 

Mr.  ZiGROSSi.  Some  of  it  is  going  on,  I  recognize  that.  The  per- 
centage has  been  reduced  considerably.  The  reason  for  that  hap- 
pening is  because  the  Tennessee  Valley  companies  do  not  have  the 
specific  expertise  that  is  needed,  and  that  is  how  that  is  happening. 

Senator  Levin.  Why  then  should  we  be  funneling  money  through 
TVA  to  funnel  money  through 

Mr.  ZiGROSSi.  I  cannot  defend  that.  I  mean  I  am  not  saying  that 
we  should.  I  think  that  it  is  significant  for  us  to  exist  in  this  proc- 
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ess,  that  we  promote  economic  development  for  the  Tennessee 
Valley  and  the  Nation  in  the  technology  commercialization. 
Beyond  that,  I  do  not  think  we  can  defend  this  kind  of  activity. 

Senator  Levin.  I  do  not  think  we  can  defend  it,  either,  and  I  am 
glad  that  it  has  been  reduced,  but  we  have  got  to  stop  the  misuse  of 
off-loading,  whether  it  is  through  your  entity  or  whether  it  is 
through  any  other  entity. 

Mr.  ZiGROSSi.  I  agree  with  you. 

Senator  Levin.  Is  it  going  to  happen? 

Mr.  ZiGROSSi.  It  is  going  to  happen  with  TVA,  I  can  assure  you 
that. 

Senator  Levin.  Fine.  Now,  we  are  going  to  make  sure  it  happens 
elsewhere,  too.  TVA  is  just  one  example.  It  happens  to  be  the  ex- 
ample we  are  talking  about  today,  because  of  all  of  the  shenani- 
gans and  the  way  in  which,  after  it  was  supposed  to  be  stopped,  it 
was  just  simply  continued  by  a  little  detour. 

I  have  got  to  tell  you,  I  find  that  incredible.  I  find  that  to  be  one 
of  the  most  dramatic  examples  of  government  going  awry  that  I 
have  seen,  that  chart. 

Mr.  ZiGROSSi.  I  agree.  I  certainly  do  not  disagree  with  you. 

Senator  Levin.  What  I  would  like  you  to  do  is  to  give  a  report  to 
this  Subcommittee  within  the  next  month,  telling  us  that  you  have 
reviewed  all  the  contracts  that  entity  has,  and  that  none  of  them 
any  longer  are  for  any  purpose  other  than  development  inside  of 
the  Tennessee  Valley.  Can  you  do  that? 

Mr.  ZiGROSSi.  I  would  be  happy  to  do  that.  ^ 

Senator  Levin.  We  have  got  a  roll  call.  What  I  was  afraid  was 
going  to  happen  has  happened  and  I  have  got  just  a  few  minutes  to 
get  over  there  and  vote.  So  we  will  stand  in  recess  for  about  10 
minutes.  I  hope  to  get  back  and  we  will  see  what  kind  of  shape  I 
am  in. 

[Recess.] 

Senator  Levin.  We  will  come  back  to  order. 

Mr.  Zigrossi,  let  me  pick  up  on  the  TVA  issue.  Everybody  con- 
cedes that  what  went  on  here  was  inappropriate  and  there  has 
been  no  accountability  for  it,  and  I  want  to  get  into  that  in  a 
moment.  Let  me  start  off  with  the  money  which  is  in  some  bank 
account,  apparently  $8  million  for  excessive  fees  that  were  charged 
to  DOD  and  other  agencies.  Now,  this  is  money  over  and  above 
what  TVA  reimbursed  itself  for  its  expenses.  This  is  a  totally  inex- 
cusable way  to  use  taxpayers'  money.  This  is  DOD  money  that  be- 
longs for  DOD  programs  or  should  go  back  to  the  Treasury  and 
should  be  accounted  for  to  the  Congress  and  the  President. 

Who  controls  that  $8  million? 

Mr.  Zigrossi.  I  assume  we  are  talking  about  the  same  account, 
and  I  will  start  from  the  beginning.  We  had  $186  million  that  came 
into  the  program  from  its  inception.  Of  that,  approximately  6.9  per- 
cent of  it,  $12.9  million  was  charged  by  the  Technology  Brokering 
Program  as  fees.  Of  that  $12.9  million,  $4.5  million  was  used  and 
classified  as  operating  expense.  And  I  assume  this  is  what  you  are 


'  The  letters  from  Mr.  Zigrossi  with  the  information  requested  appears  on  page  124. 
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talking  about,  the  $8.3  million  which  is  presently  in  an  account 
that  has  not  been  used. 

Now,  that  money  is  put  aside  to  be  used  for  the  commercializa- 
tion of  the  technologies  that  are  developed  for  the  program,  so  it 
goes  back  into  the  program.  It  has  not  been  spent  and  it  sits  in 
that  account. 

Senator  Levin.  But  that  is  not  money  which  was  ever  appropri- 
ated by  Congress  for  that  purpose. 

Mr.  ZiGROSSi.  That  is  true,  it  was  not  appropriated  for  TVA  for 
that  purpose. 

Senator  Levin.  It  was  not  appropriated  to  anybody  for  that  pur- 
pose. 

Mr.  ZiGROSSi.  Well,  the  program  sees  that  as  an  extension  of  the 
development  of  the  technologies,  which  is  the  purpose  of  the  pro- 
gram. 

Senator  Levin.  I  understand  the  purpose  of  the  program  and  the 
program  can  do  whatever  it  wants,  but  it  seems  to  me  it  cannot  do 
whatever  it  wants  with  Federal  taxpayers'  dollars  which  went  to 
the  Department  of  Defense.  Now,  I  am  more  critical  of  the  Depart- 
ment of  Defense  than  I  am  of  TVA,  because  they  were  using  a 
funnel  to  get  something  done  that  they  had  no  business  getting 
done  in  the  way  they  did,  and  they  have  all  acknowledged  it.  All 
the  IG's  were  sitting  here  and  they  all  acknowledged  it  and  the  de- 
partment has  all  acknowledged  it. 

Mr.  ZiGROSSi.  Right. 

Senator  Levin.  But  now  they  did  it.  They  did  it  improperly,  it  is 
an  example  of  off-loading  which  has  absolutely  no  justification.  It 
was  using  an  agency  which  had  no  common  purpose  or  mission.  It 
was  just  used  to  get  around  Competition  in  the  Contracting  Act,  to 
get  around  year-end  spending.  I  understand  why  they  did  it,  but 
those  are  not  proper  uses  for  the  statute. 

Now,  you  so  far  have  benefited  by  $8  million  sitting  there  in  a 
bank  account  which  was  not  appropriated  for  this  purpose.  The 
DOD  improperly  utilized  TVA  for  this  purpose.  I  want  that  money 
back. 

Mr.  ZiGROSSi.  When  you  say  benefited,  it  is  in  an  account  and  it 
h£is  not  been  used. 

Senator  Levin.  It  has  not  been  used,  but  it  was  not  appropriated 
for  the  purpose  that  you  just  outlined.  I  am  not  saying  that  is  not  a 
good  purpose.  I  am  just  saying  that  Federal  taxpayers'  money  was 
not  appropriated  for  that  purpose. 

Mr.  ZiGROSSi.  That  is  correct,  that  $8.3  million  was  not. 

Senator  Levin.  And  I  want  to  get  it  back  into  the  Treasury  or  for 
some  purpose  that  we  have  appropriated  the  money  for.  Now,  I 
would  hope  that  you  would  check  this  out  as  to  what  that  money 
should  be  used  for  before  you  spend  it,  because  I  think  it  is  an  im- 
proper use  of  the  money.  We  have  a  contract  that  never  should 
have  been  entered  into.  We  have  government  agency  money  and  it 
is  now  sitting,  I  guess,  in  a  quasi-government  agency  bank  account. 
I  do  not  know  if  you  are  technically  a  government  agency  or  not. 

Mr.  ZiGROSSi.  A  government  corporation. 

Senator  Levin.  You  are  a  government-owned  corporation.  I  think 
you  have  got  to  be  real  careful  before  you  use  that  money. 
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Mr.  ZiGROSSi.  I  agree  and  we  are  not  using  it,  and  we  have  our 
lawyers  looking  at  that  right  now. 

Senator  Levin.  Well,  before  you  use  it,  I  would  appreciate  a 
report  to  this  Committee  as  to  what  your  intention  is  and  what  the 
legal  advice  is  on  this.  We  are  going  to  ask  the  Inspector  General  of 
the  Department  of  Defense,  as  well,  to  take  a  look  at  that  money. 
The  issue  here  is  not  whether  or  not  your  program  has  a  legitimate 
purpose.  The  question  is  whether  or  not  these  monies  were  appro- 
priated for  that  purpose. 

Mr.  ZiGROSSi.  I  understand.  ! 

Senator  Levin.  And  they  were  not. 

Let  me  ask  Mr.  Varady  some  questions  about  the  contract  involv- 
ing the  Special  Warfare  Center  at  Fort  Bragg,  which  off-loaded  $2 
million  to  TV  A  in  September  of  1991,  3  weeks  before  the  end  of  the 
fiscal  year,  to  buy  printers  and  other  kinds  of  equipment. 

This  off-load  took  place  in  September  of  1991,  and  this  was  8 
months  after  Assistant  Secretary  Conver  issued  a  policy  memoran- 
dum warning  against  the  abuse  of  off-loads  and  requiring  contract- 
ing officer  signoff  before  any  off-load. 

Now,  is  there  any  way  you  can  justify  off-loads  after  January 
1991,  which  violate  Assistant  Secretary  Conver's  policy  memoran- 
dum? I  know  there  are  reasons  we  do  want  to  off-load  at  times,  but 
I  am  simply  saying  we  have  got  an  off-load  which  violated  the  clear 
directives  in  a  memorandum.  Is  there  any  way  you  are  going  to  jus- 
tify that? 

Mr.  Varady.  No,  Mr.  Chairman.  ' 

Senator  Levin.  All  right.  We  also  have  a  letter  from  an  Army 
Command  to  TVA,  which  highlights  part  of  our  problem  here — a 
mentality  that  is  going  to  be  tough  to  change. 

This  is  October  of  1991:  "I  wish  to  thank  you  for  the  prompt  obli- 
gation of  $980,000  that  the  ASAS  Project  Office  sent  to  TVA  for 
courseware  and  training  support.  In  addition,  your  advance  bills 
enabled  us  to  record  the  expenditure  in  time  for  the  year-end  re- 
ports. The  obligation  and  subsequent  disbursement  of  approved 
funds  are  the  most  significant  measures  of  the  success  of  our 
budget  execution  efforts.  Next  year's  funding  is  very  much  depend- 
ent on  the  status  of  last  year's  budget  execution.  In  other  words,  a 
good  execution  rate,  which  meets  or  exceeds  the  Army's  goals,  sup- 
ports our  request  for  full  funding  in  future  years." 

That  is  the  classic  definition  of  year-end  spending.  It  is  right  in 
the  letter,  a  thank  you  letter.  That  is  not  the  purpose  of  off-load- 
ing, by  law.  It  is  supposed  to  be  used  where  the  agency  to  which 
the  money  is  going  has  some  kind  of  a  special  capability,  some  kind 
of  a  unique  capability,  some  kind  of  expertise.  This  is  a  pure  way  to 
circumvent  directives  on  year-end  spending.  I  am  not  saying  they 
did  not  need  a  computer.  That  is  not  the  point. 

The  point  is,  when  you  circumvent  the  rules,  you  lose  account- 
ability, you  lose  audits,  you  lose  all  kinds  of  controls  which  cost  the 
taxpayers  money,  according  to  the  IG.  Now,  how  are  we  going  to 
correct  the  kind  of  mentality  in  the  Army  that  is  reflected  in  this 
letter,  the  thank  you  letter? 

Mr.  Varady.  Mr.  Chairman,  if  I  might  go  back,  nothing  about 
this  am  I  trying  to  condone.  I  am  just  trying  to  give  you  a  little 
scenario  as  to  how  these  things  happen.  In  this  case,  very  likely, 
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the  project  office  had  a  requirement  for  these  computers,  it  was  a 
recognized  requirement,  but  unfunded.  End  of  the  year  money 
became  available.  At  this  point  in  time,  apparently  going  to  TVA 
was  the  way  to  get  the  job  done,  because  the  normal  Defense  De- 
partment procurement  system  could  not  accomplish  that  for  you  in 
the  time  available.  They  thought  they  were  doing  their  mission. 

The  fact  that  they  wrote  that  letter,  to  me,  I  see  that  as  some- 
body who  thought  he  was  doing  his  job  and  really  did  not  under- 
stand what  he  was  trying  to  do.  How  are  we  really  planning  to  pre- 
vent that?  Very  briefly,  in  some  of  my  opening  statement,  I  talked 
about  how  we  have  put  controls  on  the  movement  of  MIPR's  or 
other  financing  documents  outside  of  DOD,  by  requiring  the  servic- 
ing contracting  office  to  review  them  and  give  approval,  to  have  a 
contracting  officer  look  at  the  requirements  and  all  the  documenta- 
tion, to  make  sure  they  are  acceptable,  and  that  the  finance  officer 
certifying  the  funds  must  ensure  that  all  the  necessary  people  have 
already  looked  at  it.  That  has  been  our  approach  to  solving  this 
problem. 

We  instituted  those  procedures  after  this  time  frame.  This  was 
October.  I  think  it  was  in  December  of  1991,  when  we  issued  proce- 
dures that  contracting  officers  had  to  sign  off  on  all  of  these  items. 

Senator  Levin.  What  does  it  mean,  when  the  Assistant  Secretary 
of  the  Army  in  January  of  1991  issued  a  directive  against  these 
kinds  of  year-end  spending  evasions?  Why  do  they  issue  these  di- 
rectives, if  they  are  ignored?  What  is  the  point  of  it? 

Mr.  Varady.  As  I  said  a  little  earlier,  and  as  at  least  one  of  my 
compatriots  here  today  has  said,  getting  the  information  to  every- 
body that  is  a  requiring  activity  and  has  its  own  budget,  unfortu- 
nately, is  something  that  takes  time.  This  must  be  one  of  the  10 
percent  that  did  not  get  the  word.  I  can  tell  you  that  is  or  was  at 
that  time  a  separate  office  sitting  out  by  itself  in  the  Washington 
area,  without  a  real  home. 

Senator  Levin.  Mr.  Varady,  in  the  Computer  Sciences  Corpora- 
tion case,  the  CSC  case,  the  Army  off-loaded  $17  million  onto  a  con- 
tract that  had  reached  its  limit  of  $8  million.  The  General  Account- 
ing Office  found  that  this  was  an  abuse  of  the  Competition  in  Con- 
tracting Act,  that  the  items  that  were  off-loaded  were  outside  of 
the  scope  of  the  original  contract  in  amounts  that  exceeded  the 
contract  maximum  and  after  the  contract  had  actually  expired. 

They  also  found  direct  conflicts  of  interest  with  Army  officials  di- 
rectly involved  in  the  contract  to  its  spouses  working  for  CSC.  Are 
you  familiar  with  that  off-load? 

Mr.  Varady.  Just  generally,  sir. 

Senator  Levin.  Do  you  defend  it? 

Mr.  Varady.  No,  sir,  I  do  not  defend  it,  but  I  have  not  really  had 
a  chance  to  get  all  of  the  details.  From  what  I  have  seen  so  far,  it 
would  appear  that  there  was  a  lack  of  good  management,  both  on 
the  part  of  the  Army  and  on  the  part  of  the  contracting  activity 
(U.S.  Marine  Corps  Logistics  Base,  Albany,  Georgia). 

Senator  Levin.  I  do  not  think  we  ought  to  kind  of  sugar-coat  this 
in  terms  of  lack  of  good  management.  This  was  a  contract  between 
the  Marines  and  CSC  that  had  no  purpose  for  the  Marines,  only  for 
the  Army. 
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Mr.  Varady.  In  this  particular  case,  there  was  an  agreement  be- 
tween the  Army  activity  and  the  Marine  Corps  that  the  Marines 
would  provide  contracting  support  service  to  them. 

Senator  Levin.  That  is  right,  and  the  service  that  was  provided 
in  that  contract  was  for  the  Army,  not  for  the  Marines.  Here  you 
have  a  situation  where  the  Marines  are  entering  into  a  contract 
with  a  company  where  the  Marines  do  not  have  any  purpose.  It  is 
for  the  Army.  Why  didn't  the  Army  enter  into  the  contract? 

Mr.  Varady.  I  can  provide  that  information  for  the  record  sir.  I 
do  not  have  it  now. 

Senator  Levin.  Let  me  answer  my  own  question.  It  is  to  evade 
the  Competition  in  the  Contracting  Act,  it  is  to  evade  the  regula- 
tions about  off-loading,  it  is  to  evade  year-end  spending  regulations, 
it  is  to  perhaps  hide  conflicts  of  interest,  it  is  for  no  legitimate  pur- 
pose. There  is  no  reason,  if  this  is  a  legitimate  contract,  for  the 
Army  not  to  enter  into  a  contract  with  the  company,  instead  of 
asking  another  service  to  enter  into  a  contract  with  that  company 
to  provide  services  exclusively  to  the  Army. 

Now,  if  there  had  been  services  provided  to  the  Marines  and  the 
Army  added  something  on  top  of  that,  and  particularly  if  those 
services  were  for  something  unique  or  for  something  skilled  that 
was  not  easily  duplicatable,  there  becomes  at  that  point  an  argu- 
ment. This  is  a  contract  that  the  Marines  entered  into  for  the 
Army. 

Mr.  Varady.  Yes,  Mr.  Chairman,  I  understand  that. 

Senator  Levin.  There  is  a  lot  of  cynicism  about  government  in 
the  public  and,  I  have  got  to  tell  you,  some  of  it  is  justified,  not  all 
of  it.  And  I  know  that  the  frustrations  of  people  trying  to  acquire 
things.  We  have  a  procurement  system  which  is  not  streamlined,  I 
understand  that.  And  that  is  why  I  asked  the  IGs  whether  or  not, 
in  order  to  get  around  the  complexities  of  our  procurement  system, 
it  is  legitimate  to  use  off-loading,  and  their  answer  was  no.  If  there 
are  abuses  in  the  off-loading,  which  there  are,  they  acknowledge, 
massive  abuses,  you  cannot  justify  those  abuses  by  saying  it  helps 
somebody  to  get  a  printer  or  helps  somebody  to  get  something  else. 

What  that  does  is  it  leaves  open  an  absolute  big  hole  in  the  pro- 
curement system  where  we  have  no  accountability.  We  have 
nobody  who  is  responsible.  We  have  no  one  who  is  going  to  be  held 
accountable.  We  have  a  huge  big  glaring  loophole  with  taxpayers' 
dollars,  and  we  are  going  to  close  it.  I  am  determined  to  close  it.  I 
want  to  close  it  in  a  way  which  makes  sense,  because  there  are  off- 
loading circumstances  which  are  legitimate,  and  I  think  Senator 
Sasser's  point  is  an  important  point  in  this  regard. 

There  are  times  when  you  legitimately  can  use  it,  and  if  it  is 
properly  utilized,  it  can  serve  the  National  purpose  and  the  taxpay- 
ers' purpose.  But  this  has  become  just  one  lawless  effort  here.  It  is 
just  like  a  mushroom,  just  spreads.  Somebody  says  I  can  get  this 
for  you  fast,  send  some  money  over  here,  that  money  is  immediate- 
ly obligated,  therefore,  you  do  not  have  to  worry  any  more  about 
spending  the  money  during  the  year,  and  you  lose  the  auditing  and 
the  accountability  that  we  have  in  the  procurement  statutes. 

I  know  I  am  pressing  you  fellows  pretty  hard  and  I  am  doing  it 
only  because  I  feel  strongly  on  the  subject.  We  are  going  to  close 
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these  loopholes.  We  are  going  to  do  it  by  law,  I  hope  by  regulation, 
and  our  next  witness  is  going  to  talk  about  that. 

But  what  we  have  had  here  this  morning  is  an  acknowledgement 
by  everybody  that  this  system  is  broken.  It  is  broken  in  two  ways. 
One  way  is  the  procurement  system  is  broken.  It  is  clumsy,  cum- 
bersome, full  of  things  we  have  got  to  streamline.  Everyone  ac- 
knowledges that.  But  we  are  not  going  to  tolerate  the  evasion  of 
law  and  regulation  because  it  is  cumbersome.  We  are  going  to  have 
to  change  the  system.  We  are  not  going  to  permit  people  to  go 
around  it,  because  there  is  a  lot  of  money  involved  here  and  there 
is  a  lot  of  waste  involved  here,  and  the  Inspectors  General  have 
laid  it  out  very  dramatically. 

I  just  want  to  ask  the  Navy  a  couple  of  questions  here.  Do  you 
know  of  anybody  who  has  been  disciplined  in  the  Navy  for  abuses 
and  misuses  of  the  off-loading  system? 

Admiral  Harshbarger.  Not  that  I  am  aware  of. 

Senator  Levin.  I  should  have  asked  the  Army  that  question,  too. 

Mr.  Varady.  Not  that  I  am  aware  of,  sir. 

Senator  Levin.  General,  has  anybody  that  you  know  of  in  TVA 
been  disciplined  for  any  abuses? 

General  Drewes.  Not  disciplined,  no. 

Senator  Levin.  Admiral,  let  me  ask  you  about  one  of  the  off- 
loads. The  Naval  Ships  Engineering  Station,  in  September  of  1991, 
sent  more  than  $33  million  of  expiring  funds  to  TVA  for  work  on 
new  technologies  in  prototype  modernizations  for  equipment  and 
systems  on  Navy  ships.  On  September  18th,  2  weeks  before  the  end 
of  the  fiscal  year,  the  Navy  met  with  TVA  and  the  contractors  on 
the  program  to  discuss  questions  of  funding  and  the  obligation  of 
funds. 

Is  there  any  doubt  that  this  money  was  sent  to  TVA  for  the  pur- 
pose of  obligating  expiring  funds? 

Admiral  Harshbarger.  It  would  be  what  you  classify  as  year-end 
spending,  yes,  sir. 

Senator  Levin.  Would  not  the  contracting  officer  have  been  fa- 
miliar with  the  year-end  spending  rules? 

Admiral  Harshbarger.  Again,  this  is  one  of  those  cases  where 
the  contracting  officer  was  not  involved. 

Senator  Levin.  And  should  have  been? 

Admiral  Harshbarger.  Should  have  been,  but  was  not. 

Senator  Levin.  By  your  regulation? 

Admiral  Harshbarger.  Yes,  sir. 

Senator  Levin.  Is  anyone  held  accountable  for  that,  for  not  in- 
volving a  contracting  officer? 

Admiral  Harshbarger.  Again,  these  are  ones  that  were  raised  in 
the  DOD  IG  report,  and  in  looking  into  why  did  it  happen,  it  ended 
up  with  unclear  guidance  at  that  particular  activity.  It  is  very  diffi- 
cult  

Senator  Levin.  Unclear  guidance  that  a  contracting  officer  was 
supposed  to  sign  off? 

Admiral  Harshbarger.  Yes,  sir. 

Senator  Levin.  In  May  of  1990,  which  is  quite  a  long  time  before 
these  off-loads,  the  Assistant  Secretary  of  the  Navy  sent  a  memo  to 
all  Navy  commands,  which  read  as  follows: 
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"An  Economy  Act  determination  must  be  prepared  for  each 
order.  It  must  be  in  writing,  must  conform  to  the  requirements  of 
the  FAR,  and  must  be  signed  by  a  warranted  contracting  officer 
with  authority  to  contract  for  the  supplies  or  services  being  or- 
dered." 

So  long  before  the  events  that  I  have  talked  about,  you  had  an 
Assistant  Secretary  of  the  Navy  sending  a  memorandum  to  all  the 
Navy  commands.  Now,  are  you  saying  that  that  memorandum 
never  got  down  to  where  it  should  have  gotten? 

Admiral  Harshbarger.  Yes,  sir.  All  we  can  determine  at  this 
stage  is  not  everybody  got  the  word  adequately  and 

Senator  Levin.  Well,  who  is  responsible  for  getting  the  word  out 
who  failed?  Someone  has  got  to  be  responsible.  We  just  throw  up 
our  arms  and  said  no  one  knew  about  it.  Unless  the  Assistant  Sec- 
retaries of  the  Navy  should  be  told  forget  sending  memos,  go  to 
Congress  and  get  a  law  or  put  it  in  the  regs,  don't  send  memos  any 
more,  because  no  one  is  going  to  be  held  accountable  for  carrying 
out  your  memos.  I  do  not  think  you  want  that  to  occur  in  the 
Navy.  Who  should  have  disseminated  that  information  who  failed 
to?  I  do  not  want  to  know  the  name,  just  a  position,  the  office. 

Admiral  Harshbarger.  I  think  what  we  found  is  we  did  not  go 
down  the  controller  side  of  the  Navy.  We  went  down  the  requiring 
activity  and  the  contracting  officer  side  did  not  get  into  the  Con- 
troller loop. 

Senator  Levin.  Well,  somebody  should  have  been  responsible  for 
doing  it  on  the  right  side  of  the  Navy. 

Admiral  Harshbarger.  Yes,  sir.  In  hindsight  it  is  very  clear 
what  we  should  have  done. 

Senator  Levin.  Well,  hindsight  is  always  used  to  judge  actions, 
otherwise  you  could  never  judge  anything  that  ever  occurred 
before.  If  somebody  failed  in  their  duty  to  get  an  order  or  a  memo- 
randum to  all  Navy  commands,  then  that  person  ought  to  be  held 
accountable.  There  ought  to  be  some  way  of  saying  either  the 
memo  was  not  forwarded  where  it  should  have  been  or  it  was  and 
people  ignored  it.  One  of  those  two  things  happened  and,  either 
way,  someone  should  be  held  accountable.  Otherwise,  we  are  just 
going  to  be  running  in  circles  all  the  time. 

I  say  that  to  all  of  you.  I  mean  of  all  of  our  agencies,  it  seems  to 
me  the  military  has  got  to  be  the  most  circumspect  in  this  regard. 
When  you  get  a  memo  from  an  Assistant  Secretary,  which  is  a  di- 
rective which  says  something,  it  ought  to  be  carried  out.  It  ought  to 
be  carried  out,  without  any  fooling  around. 

You  know,  I  can  press  you  further  on  it,  but  I  will  not.  I  will  just 
simply  tell  you  I  am  not  satisfied  with  that  answer.  I  think  there 
ought  to  be  accountability  in  the  system  and  there  was  not.  The 
system  failed  and  I  will  leave  it  at  that. 

The  Air  Force,  in  an  DOD/IG  report  for  example,  says  that  the 
834th  Airbase  Wing  at  Hurlburt,  in  Florida,  sent  10  orders  for  $1 
million  to  TVA  to  purchase  goods  and  services,  including  a  gas  util- 
ity vehicle,  hand-held — I  think  these  are  walkie-talkies,  but  I  am 
not  sure — with  headsets  and  boom  microphones,  asbestos  rernoval, 
design  of  a  machine-gun  range — we  are  asking  TVA  to  design  a 
machine-gun  range — and  to  clear  trees  and  underbrush.  Now,  that 
has  got  not  a  darn  thing  to  do  with  TVA.  Would  you  agree  that 
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this  did  not  involve  any  special  expertise  in  asbestos  removal  or 
the  design  of  machine-gun  ranges  that  TVA  might  have?  Would 
you  agree  that  they  did  not  have  any  expertise  in  that  regard? 

General  Drewes.  I  totally  agree. 

Senator  Levin.  And,  as  your  IG  concluded,  that  the  real  purpose 
of  the  purchases  was  to  obligate  expiring  year-end  funds? 

General  Drewes.  It  probably  was. 

Senator  Levin.  In  September  of  1992 — now,  that  comes  after- 
wards— the  Air  Force  has  a  policy  memorandum  noting  the  IG's 
findings  of  improper  off-loading  at  TVA  and  directing  personnel 
not  to  abuse  contract  off-loads.  Is  there  any  reason  why  we  ought 
to  have  confidence  that  that  memorandum  is  going  to  have  any 
more  effect  than  the  Navy  memorandum  had? 

General  Drewes.  Sir,  I  believe  that  memorandum  by  itself  we 
should  not  have  too  much  confidence  in.  We  need  to  use  this 
memorandum  in  conjunction  with  other  efforts  to  get  the  message 
across.  I  do  not  know  what  they  say  now,  but  when  I  was — I  once 
took  a  marketing  course  and  they  said  at  that  time  that,  in  order 
to  get  a  change  in  behavior  such  that  people  would  buy  something, 
you  had  to  tell  them  like  seven  times,  and  I  kind  of  use  that  as  a 
benchmark  in  this  respect. 

For  example,  when  we  implemented  CICA,  we  did  not  just  send 
out  regulations  and  memorandum.  We  went  out  and  we  went  on 
the  road  and  we  told  people,  we  brought  the  people  together,  we 
explained  it  to  them.  We  explained  to  them  why  this  is  the  policy 
and  made  it  clear  what  their  responsibilities  are  and  got  from  them 
the  obstacles  which  they  saw  in  implementing  the  policy  as  we  in- 
tended, and  then  we  went  and  tackled  those  obstacles  and  got  the 
other  people  involved.  We  have  not  done  that  in  this  regard,  and  so 
we  have  not  served  those  memoranda  well. 

Senator  Levin.  After  the  issuance  of  that  policy  directive  and 
after  the  IG  report,  the  Air  Force  sent  $16  million  to  TVA  to  con- 
tract on  a  sole-source  basis  for  a  lot  of  goods  and  services,  including 
development  of  an  audio-visual  inventory  control  system,  support 
for  fastener  modeling,  augmentation  of  a  computer  local  area  net- 
work, development  of  an  underground  storage  tank  proposal.  So  I 
am  afraid  that  it  has  not  taken  hold.  I  cannot  wait  for  people  to  be 
told  seven  times  in  the  military,  particularly. 

General  Drewes.  No,  sir,  there  is  no  reason  that  it  cannot  be 
done  rapidly  and  concurrently. 

Senator  Levin.  We  are  again  going  to  seek,  both  by  law  and  I 
hope  the  Department  of  Defense  will  tell  us  by  regulation 

General  Drewes.  Mr.  Chairman,  might  I  offer  a  thought  on  that, 
though? 

Senator  Levin.  Surely. 

General  Drewes.  As  I  have  in  recent  days  followed  up  on  some  of 
those,  I  do  believe  it  is  important  to  look  at  more  than  the  Econo- 
my Act,  because  the  Economy  Act  has  not  been  the  only  vehicle 
used  to  place  those  orders  with  other  agencies. 

Senator  Levin.  Thank  you.  We  will  look  at  all  the  vehicles  which 
have  been  utilized. 

In  closing,  let  me  just  say  this  to  all  of  you.  We  know  you  are 
huge  organizations,  we  know  that  management  is  challenging. 
Hopefully,  this  new  Defense  Department,  with  the  help  of  the  Vice 
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President,  is  going  to  try  to  streamline  the  acquisition  process.  It  is 
a  very  important  goal  and  a  legitimate  goal. 

But  when  it  comes  to  violation  of  policy  and  the  kind  of  abuses 
that  we  have  seen  here,  we  are  not  going  to  let  up  on  personal  re- 
sponsibility and  good  management  practices.  And  these  are  not  a 
few  oddball  instances  here.  This  is  a  massive,  egregious  problem 
that  we  have  with  off-loading.  At  a  minimum,  it  involves  hundreds 
of  millions  and  maybe  in  the  billions  of  dollars  in  improperly  off- 
loaded contracts,  and  we  know  that  a  lot  of  waste  has  resulted. 

So  it  is  a  big  issue  and  we  are  going  to  need  your  help  in  address- 
ing it,  because  I  am  very  confident  there  are  going  to  be  some  neyv 
regulations.  I  just  have  a  hunch  that  the  new  administration  is 
going  to  address  this.  We  hope  that  the  streamlining  side  will  make 
some  progress,  too,  and  we  are  going  to  work  very  closely  with  the 
administration  on  that.  We  already  are.  We  have  some  major  effort 
going  on  the  section  800  report  and  the  acquisition  streamlining  ef- 
forts. 

But  until  we  can  streamline  our  acquisition  process,  we  are  not 
going  to  accept  any  justification  or  excuse  that  the  process  is  not 
yet  streamlined  as  an  excuse  or  justification  for  violating  either 
regulations,  policies  or  laws.  We  are  not  going  to  tolerate  it,  be- 
cause that  is  lawlessness. 

So  we  are  going  to  work  on  both  tracks.  We  hope  both  tracks  will 
move  at  a  fast  pace.  But  I  can  guarantee  you,  one  of  those  tracks  at 
least  I  am  going  to  keep  focusing  on,  because  I  do  not  want  3  years 
from  now  to  hold  up  a  sheet  of  paper  and  add  three  more  years  of 
promises  to  do  better.  . 

By  the  way,  we  are  now  going  to  share  that  responsibility.  The 
Congress,  at  least  through  this  Subcommittee  and  I  think  other 
committees  too,  is  now  looking  into  this  issue.  So  we  now  have  our 
responsibility.  Now  the  public  will  be  looking  to  us,  now  that  we 
have  raised  the  visibility  of  this  issue,  and  they  are  asking  us, 
rightfully  so,  what  are  you  going  to  do  to  stop  these  abuses,  and  my 
answer  is  going  to  be  we  are  going  to  stop  these  abuses. 

We  thank  you  all  for  your  testimony.  We  look  forward  to  your 
answers  for  the  record.  Mr.  Zigrossi,  we  particularly  asked  you  for 
some  information,  because  we  want  that  program  either  to  end  or 
to  eliminate  the  contracts  which  have  no  purpose  consistent  with 
the  TVA. 

Mr.  Zigrossi.  That  will  happen. 

Senator  Levin.  Thank  you  all. 

Finally,  we  are  delighted  to  invite  to  the  mike  Colleen  Preston, 
who  is  the  Deputy  Under  Secretary  of  Defense  for  Acquisition 

Reform.  ,       ^r      i  i       j 

Ms.  Preston,  we  thank  you  for  being  here  today.  You  have  played 
a  significant  role  for  a  long  time  in  virtually  all  significant  pro- 
curement legislation  that  has  come  through  in  recent  years  in  your 
former  position  as  Counsel  to  the  House  Armed  Services  Commit- 
tee. We  have  worked  with  you  personally.  We  have  admired  your 
work.  We  think  you  are  a  wonderful  appointment  and  we  look  for- 
ward to  working  with  you  in  your  new  role  as  Deputy  Under  Secre- 
tary for  Acquisition  Reform. 

I  do  not  know  how  much  of  the  testimony  you  have  heard  today 
and  whether  you  have  enough  drift  to  understand  just  how  big  as 
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problem  we  have  on  our  hands  with  this  off-loading  issue.  But  what 
we  have  seen,  in  summary,  is  Department  of  Defense  officials 
paying  a  surcharge  to  other  agencies  to  avoid  their  own  acquisition 
system.  When  that  happens  as  frequently  as  it  has,  particularly 
when  the  other  agency  has  no  mission  or  expertise  appropriate  to 
the  job  they  are  asked  to  do,  we  know  that  something  has  gone 
badly  wrong. 

Now,  you  were  not  at  the  Department  of  Defense  when  the 
abuses  that  we  talked  about  today  took  place,  but  we  do  really 
want  to  work  with  you  to  avoid  similar  abuses  in  the  future. 

TESTIMONY  OF  COLLEEN  A.  PRESTON, »  DEPUTY  UNDER  SECRE- 
TARY OF  DEFENSE  FOR  ACQUISITION  REFORM,  U.S.  DEPART- 
MENT OF  DEFENSE 

Ms.  Preston.  Thank  you,  Mr.  Chairman.  I  appreciate  that. 

I  did  read  all  of  the  audit  reports  and  the  IG  reports,  as  well  as 
the  testimony  of  the  other  witnesses  today  before  I  came,  so  I  am 
familiar  with  what  has  been  said  and  the  abuses  that  have  oc- 
curred. 

We  have  been  working  in  the  Office  of  the  Under  Secretary  of 
Defense  for  Acquisition  closely  with  the  DOD  IG  and  the  Comptrol- 
ler to  address  this  problem.  I  agree  with  the  IG  and  with  your 
statements  here,  that  some  program  officials  have  for  some  rea- 
sons, sometimes  good  reasons,  sometimes  not  good  reasons,  none  of 
which  are  acceptable  or  condonable,  attempted  to  achieve  their 
mission  by  going  around  and  circumventing  the  procurement  rules 
by  using  off-loading. 

Under  the  regulations  that  were  in  place,  a  DOD  contracting  offi- 
cer was  required  to  make  a  determination  that  it  was  in  the  best 
interests  of  the  government  to  place  an  order  under  the  Elconomy 
Act.  In  virtually  every  one  of  these  cases,  the  contracting  officer 
was  circumvented,  so  no  determination  took  place. 

As  others  have  indicated,  and  I  do  not  need  to  elaborate  any  fur- 
ther, a  lot  of  the  reasons  that  people  used  the  off-loading  procedure 
is  to  get  around  the  cumbersome  procedures  that  we  have  in  DOD 
that  are  not  required  in  the  other  agencies,  and  the  fact  that  they 
can  obligate  and  get  on  contract  much  more  quickly.  But  as  you 
have  said,  that  is  no  excuse  for  what  was  done,  and  we  will  not 
accept  that  as  an  excuse  for  what  has  been  done  in  the  past. 

The  question  now  is  what  must  we  do  to  ensure  that  the  abuses 
will  not  occur,  while  allowing  the  continued  use  of  the  Economy 
Act  for  appropriate  purposes.  I  would  also  say  that  we  are  going  to 
need  your  help,  because  even  if  we  put  every  measure  in  the  world 
in  to  make  sure  that  people  do  not  abuse  the  process,  unless  we  can 
remove  the  incentive,  the  reason  why  they  are  going  around  the 
DOD  acquisition  system,  we  are  not  going  to  be  able  to  stop  this 
entirely. 

But  there  are  some  legitimate  reasons  that  we  used  the  Economy 
Act  and  the  transfer  authority  that  is  given  there.  For  example, 
the  Bureau  of  Standards  has  developed  computer  standards  for  us, 
the  FAA  studies  military  aircraft  to  determine  if  they  are  able  to 


'  The  prepared  statement  of  Ms.  Preston  appears  on  page  150. 
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land  at  commercial  airports,  if  the  need  arises,  NASA  runs  models 
through  their  wind  tunnels  for  us,  and  we  have  even  availed  our- 
selves of  R&D  efforts  by  the  FBI  in  the  night  reconnaissance  equip- 
ment area.  So  there  are  some  legitimate  reasons  for  using  the 
Economy  Act. 

OSD  has  taken  some  steps  to  minimize  the  risk  of  unauthorized 
orders  for  inter-agency  acquisitions  being  placed  by  program  offi- 
cials. In  October  of  1991,  the  previous  Under  Secretary  of  Defense 
for  Acquisition,  in  response  to  the  IG  audits,  addressed  the  subject 
of  contracting  under  the  Economy  Act  in  a  memorandum  to  the 
Service  Secretaries,  directing  them  to  take  aggressive  action  to 
insure  the  program  officials  are  trained  in  the  appropriate  use  of 
inter-agency  contracting  agreements,  to  remind  them  that  the  con- 
tracting officer  must  approve  the  use  of  such  inter-agency  agree- 
ments, and  to  establish  internal  controls  to  assure  compliance  with 
existing  policies  and  procedures. 

And  you  have  already  indicated  earlier  the  services  did,  in  fact, 
issue  policies.  But  in  some  cases,  specific  actions  necessary  to  fully 
implement  these  policies  were  not  accomplished  in  a  timely  fash- 
ion, in  my  opinion,  throughout  DOD.  In  other  instances,  the  infor- 
mation was  not  given  to  the  appropriate  organizations  and  in  some 
cases  the  service  policies  are  still  being  perfected. 

In  addition,  OSD  initiated  several  changes  that  would  provide 
the  necessary  internal  controls  to  assure  that  our  procedures  are 
being  followed  in  placing  such  orders.  But  again,  they  have  taken 
time,  probably  too  much  time.  For  example,  there  was  a  FAR  case 
initiated  to  make  sure  that  all  of  the  criteria  in  the  Economy  Act 
were  actually  included  in  the  FAR. 

In  fact,  they  were  not.  Only  one  criteria  of  the  four  enunciated  in 
the  Economy  Act  were  included  in  the  FAR.  But  it  has  taken  us 
until  July  13th,  just  2  weeks  ago,  for  the  DAR  Council  to  get  a  com- 
pleted DAR  case,  which  has  now  been  transmitted  to  the  CAC 
Council,  the  civilian  agency  council.  We  asked  them  to  act  on  it  as 
expeditiously  as  possible  and  we  will  make  changes  in  the  DFAR 
with  respect  to  the  Economy  Act,  to  tighten  it  up.  We  hope  that 
this  will  be  accomplished  in  the  very  near  future,  and  we  are  as- 
sured that  we  will  get  the  cooperation  of  the  CAC  Council  in  that 
regard. 

In  addition,  there  had  been  numerous  discussions  within  the  de- 
partment as  to  what  the  appropriate  vehicle  was  for  implementing 
the  Economy  Act.  Many  people  have  said  that  it  is  not  something 
that  should  be  done  through  the  contracting  community  and  the 
DFAR,  that  it  is  a  bigger  problem  than  that.  In  fact,  there  were 
several  negotiations  with  the  IG  after  these  audits  occurred,  con- 
cerning the  fact  that  the  action  should  not  go  to  the  contracting 
community.  It  should  have  gone  to  the  Comptroller  or  some  other 
organization.  And  as  time  has  gone  on  now,  that  is  what  we 
found — it  is  not  enough  to  address  it  in  the  contracting  community. 
We  have  to  reach  out  to  the  other  organizations  that  are  also  re- 
sponsible. 

So  in  order  to  do  that,  we  have  now  gotten  the  agreement  of  the 
Assistant  Deputy  Under  Secretary  of  Defense  for  Conservation  and 
Installations  to  revise  the  appropriate  instruction,  the  DOD  In- 
struction   on    Inter-Service,    Inter-departmental   and   Inter-agency 
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Support,  to  state  that  a  DOD  contracting  officer  must  approve 
Economy  Act  agreements  and  orders. 

They  also  intend  to  develop  model  provisions  for  inter-agency 
agreements,  with  the  assistance  of  representatives  from  the  mili- 
tary departments,  and  the  IG,  and  other  interested  organizations. 
They  are  going  to  expedite  that  process  as  much  as  possible,  but 
they  have  told  me  as  of  last  evening  that  they  think  that  process 
may  take  up  to  a  year  to  get  that  instruction  changed. 

I  will  pledge  to  you  today  that  we  will  do  everything  possible  to 
ensure  that  we  get  this  instruction  amended  as  soon  as  possible. 
But  I  have  to  tell  you  that,  having  gone  through  the  process  over 
the  last  2  months  of  trying  to  get  coordination  on  "Section  800" 
recommendations,  I  could  not  have  believed  how  difficult  the  proc- 
ess is,  and  I  do  not  think  I  could  even  describe  it  to  anyone  who 
has  not  been  a  part  of  it. 

We  are  also  modifying  the  DD  Form  448,  the  form  we  hope  to 
use  as  the  standard  for  inter-agency  transfers,  to  add  a  signature 
block  for  the  cognizant  contracting  officer,  and  the  signature  will 
indicate  that  the  appropriate  determination  has  been  made  under 
FAR  17.502,  that  the  order  being  placed  under  the  Economy  Act  is 
in  the  government's  best  interests  and  cannot  be  provided  as  con- 
veniently or  cheaply  by  contracting  directly. 

The  key  here  is  that  before  funding  will  be  approved  by  the 
Comptroller's  office  for  the  Economy  Act  transfer,  the  Comptroller 
can  now  verify  that,  in  fact,  a  contracting  officer  has  reviewed  the 
request,  and  that  I  believe  has  been  one  of  the  missing  steps  to 
ensure  that  the  contracting  officer  review  has  occurred. 

The  Comptroller  has  also  responded  affirmatively  to  the  DOD  IG 
recommendation  that  the  Comptroller  modify  the  DOD  accounting 
manual,  to  require  that  accounting  officers  have  documented  ap- 
proval of  Economy  Act  orders  from  a  contracting  officer  prior  to 
allocating  and  committing  funds.  So  we  are  attacking  it  from  sever- 
al angles,  and  we  think  by  doing  it  that  way,  we  will  be  able  to 
introduce  the  needed  discipline  in  the  process  to  ensure  that  it  is 
not  abused  in  the  future. 

I  cannot  tell  you  that  the  problem  has  been  resolved.  I  can 
simply  say  that  we  are  on  the  right  path  and  we  will  do  everything 
in  our  power  to  make  sure  that  we  get  this  guidance  out  as  quickly 
as  possible. 

Thank  you,  Mr.  Chairman.  That  concludes  my  remarks. 

Senator  Levin.  Thank  you. 

Part  of  the  problem  has  been  that  where  there  have  been  abuses 
and  misuses  of  the  Economy  Act  in  the  offloading  program,  that 
nobody  has  been  held  accountable  ever,  although  there  have  been 
m.ajor  abuses.  According  to  the  IG's  and  all  the  services,  this  is  not 
some  unusual  event.  There  have  been  significant  abuses,  with 
nobody  ever  being  held  accountable  that  anybody  knows  of 

Would  you  not  agree  that  that  is  one  of  the  problems,  that  unless 
people  are  held  accountable  for  their  failures,  that  you  are  not 
going  to  make  a  change? 

Ms.  Preston.  Yes,  I  would  agree  that  if  people  are  not  held  ac- 
countable for  violations  of  policy,  that  that  is  a  problem.  However, 
I  would  also  caution  that  in  order  for  us  to  hold  people  accounta- 
ble, we  must  ensure  that  they  have  had  clear  guidance. 
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Senator  Levin.  And  how  about  people  who  are  responsible  for 
giving  clear  guidance  who  fail  to  do  it? 

Ms.  Preston.  Part  of  the  problem  was  that  it  was  not  clear  who 
was  supposed  to  be  providing  the  guidance,  and  we  had  an  inter- 
departmental dispute  as  to  the  appropriate  channels  to  get  that 
guidance  out.  I  can  tell  you  right  now  that  the  Under  Secretary  of 
Defense  for  Acquisition  has  committed  to  ensuring  that  he  will 
take  the  steps  necessary  to  do  that,  and  I  will  also  give  you  my  as- 
surance that  I  will  follow  up  on  this. 

Senator  Levin.  I  do  not  know  if  you  were  here  when  we  had  this 
chart  up.  I  do  not  think  you  were,  so  let  me  go  through  it  with  you. 
This  Anti-Submarine  Warfare  Office  in  the  Department  of  Defense 
off-loaded  millions  of  dollars  to  TVA,  which  in  turn,  after  taking  its 
cut,  gave  the  money  to  a  small  entity  in  Tennessee  called  ESG,  just 
a  few  people,  that,  in  turn,  hired  the  contractors  that  the  DOD 
wanted  to  begin  with. 

Instead  of  the  Department  of  Defense  contracting  directly,  in 
order  to  avoid  competition  in  contracting,  they  hired  this  entity, 
obligate  the  fund  immediately,  the  entity  being  TVA,  which  has 
not  a  darn  thing  to  do  with  any  of  the  stuff  that  was  contracted 
for.  TVA  takes  its  administrative  costs  plus  about  $8  million  in 
profit  that  we  have  identified  so  far,  hires  another  entity,  ESG, 
which  then  contracts  with  the  very  same  inside-the-beltway  con- 
tractors that  the  DOD  wanted  them  to  contract  with. 

Now,  that  is  outrageous  and  is  now  finally  being  stopped.  There 
is  no  possible  justification  that  I  can  see  for  hiring  TVA  to  do  the 
DOD's  work,  and  for  TVA  to  be  making  a  profit  off  that,  using 
money  for  purposes  not  intended  by  our  appropriations  bill. 
Enough  heat  was  placed  on  that,  so  that  was  supposed  to  stop. 

Then  what  happens?  The  DOD  then  off-loaded  to  NOAA,  which 
then  off-loaded  to  TVA,  which  then  off-loaded  to  ESG,  which  then 
went  back  to  the  same  contractors.  This  is  an  egregious  example  of 
the  abuses  of  off-loading.  There  is  absolutely  no  connection  between 
TVA  and  what  TVA  was  given  money  for.  I  can  just  give  you  some 
of  the  examples  that  we  found. 

The  Navy  Ships  Systems  Engineering  Station  sent  $33  million  to 
TVA  for  work  on  new  technologies  and  prototype  modernizations 
for  equipment  and  systems  on  Navy  ships.  The  Air  Force  used  the 
same  process  for  buying  a  gas  utility  vehicle,  asbestos  removal, 
design  of  a  machine-gun  range.  You  may  have  heard  this,  but  that 
is  the  process  which  is  used  to  evade  competition  in  contracting,  to 
evade  rules  on  year-end  spending,  to  pick  favored  contractors.  We 
have  several  cases  with  the  selection  of  favored  contractors. 

Now,  would  you  not  agree  that,  while  there  is  a  legitimate  pur- 
pose to  off-loading,  where  there  is  some  expertise  at  least,  such  as 
the  examples  you  gave  with  the  FBI  and  other  examples,  that  you 
want  to  use  in  the  Defense  Department  and  not  redesign  the  wheel 
all  over  again,  that  where  you  have  this  kind  of  an  evasion  and  a 
subterfuge,  that  that  is  going  to  stop? 

Ms.  Preston.  I  would  say  that  there  are  also  other  reasons  for 
off-loading,  for  example,  to  take  advantage  of  a  contractual  vehicle 
that  already  exists.  If  we  cannot  fix  the  DOD  acquisition  process  to 
the  point  where  we  can  get  on  contract  on  a  reasonable  amount  of 
time,  people  will  do  whatever  they  have  to  do  to  fulfill  their  legiti- 
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mate  requirements.  In  every  case,  I  believe,  there  was  a  legitimate 
need  for  the  item  that  was  being  acquired. 

Senator  Levin.  Now  is  that  going  to  be  used  to  justify  the  means 
used  to  accomplish  it? 

Mr.  Preston.  No,  sir. 

Senator  Levin.  Let  me  tell  you  what  we  ended  up  having  to  face 
as  a  result  of  this  off-load.  We  have  improper  expenditures,  no  ac- 
countability, no  audit  going  on  here.  This  is  what  has  been  found. 
We  have  $1,000  for  in-room  videos,  liquor  and  phone  calls  that  are 
improper.  We  have  improper  stays  at  expensive  hotels.  We  got 
$6,000  for  corporate  jets  to  ferry  five  employees  from  an  unknown 
origin  to  San  Diego.  We  have  got  $298,000  for  repairs  and  mainte- 
nance incurred  for  aircraft  normally  charged  to  another  program. 
We  have  $123,000  for  questionable  lodging  at  an  island.  I  mean  it 
goes  on  and  on.  As  a  result  of  this 

Ms.  Preston.  Is  that  things  that  occurred  in  the  other  agencies 
in  implementing  these  contracts? 

Senator  Levin.  That  is  things  which  were 

Ms.  Preston.  Which  TVA  did? 

Senator  Levin.  Expenditures  of  those  subcontractors  which, 
when  finally  looked  at  by  the  IG,  were  ruled  to  be  invalid.  It  fell 
between  the  cracks,  because  instead  of  the  DOD  contracting  with 
whatever  subcontractor  they  want — you  know,  under  the  competi- 
tion and  contracting  law,  there  are  exceptions  to  competition.  You 
can  make  certain  certifications  and  go  and  hire  somebody.  But 
there  is  no  way  that  the  Congress  is  going  to  tolerate  the  evasion  of 
competition  in  contracting  laws  by  this  kind  of  a  contraption  and 
an  evasion  in  and  a  subterfuge,  because  that  is  all  it  was.  And  then 
when  there  was  an  end  put  to  it,  there  was  a  detour  taken  to  ac- 
complish the  same  thing. 

Now,  I  understand  what  the  goal  is.  The  goal  is  to  get  something 
done.  But  I  hope  you  are  not  justifying  means  to  that  end  which 
are  in  violation  of  law,  regulation  and  policy.  You  know,  I  hear 
what  you  are  saying,  that  these  are  in  many  cases — not  in  all 
cases,  by  the  way — in  many  cases  legitimate  requirements,  that  is 
not  the  issue.  The  question  is,  unless  you  are  going  to  just  throw 
away  the  books  or  the  manuals  on  procedures,  competition  in  con- 
tracting and  other  things,  and  just  say  until  we  fix  that,  anything 
goes,  we  have  got  to  make  sure  that  the  laws  and  policies  are 
abided  by  while  we  are  trying  to  simplify  and  streamline  the 
system.  I  hope  that  you  would  agree  with  that. 

Ms.  Preston.  I  would  definitely  agree  with  that,  and  we  will 
ensure  that  all  of  the  laws  are  abided  by. 

Senator  Levin.  And  policies. 

Ms.  Preston.  And  policies. 

Senator  Levin.  And  regulations. 

Ms.  Preston.  And  regulations  and  procedures. 

Senator  Levin.  I  think  we  have  covered  everything  with  laws, 
policies  and  regulations. 

This  is  the  kind  of  culture  which  has  been  created.  This  is  a 
small  contractor  talking:  "I  became  aware  of  a  procurement  proc- 
ess where  one  branch  of  the  government  sends  money  to  another 
branch  of  the  government  to  procure  desired  goods  and  services. 
An  executive  of  another  company  explained  to  me  how  it  worked 
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and,  of  course,  assured  me  that  it  was  totally  above-board  and 
legal.  All  I  had  to  do  was  find  a  customer  in  the  Department  of 
Defense  that  wanted  my  services.  I  would  then  arrange  to  have 
that  particular  contractor  go  with  me  to  brief  the  customer  on  how 
to  obtain  my  services,  through  an  inter-agency  transfer  of  monies 
to  the  Department  of  Energy  Oak  Ridge  National  Laboratory,  in 
Oak  Ridge,  Tennessee.  As  DOD's  agent,  Martin" — in  this  case,  it 
was  Martin  Marietta  Energy  Systems — "would  administer  the 
money  from  my  customer  and  make  the  procurement.  For  Martin's 
procurement  services,  they  would  receive  20  percent  off  the  top." 

That  is  what  is  going  on.  "We  can  find  a  way  around  the  pro- 
curement regs  for  you.  Here  is  our  commission."  Now,  that  says 
two  things:  One,  our  procurement  regs  are  too  complicated.  It  is 
conceded.  We  have  got  staff  working  hard  on  section  800,  I  have 
got  staff  working  half-time  on  section  800  reforms,  and  you  are 
very  much  involved  and  the  Vice  President  is  very  much  involved. 
That  is  one  of  the  things  that  is  it  says  with  this  kind  of  culture. 

But  the  other  thing  that  it  says  is  that  we  have  people  who  are 
evading  our  policies,  laws  and  regulations,  and  I  do  not  think 
either  of  us,  either  the  executive  branch  or  the  legislative  branch, 
can  tolerate  that. 

Ms.  Preston.  No,  sir,  we  cannot. 

Senator  Levin.  I  just  want  to  read  one  thing.  I  read  this  before 
you  came,  but  it  struck  me.  It  was  in  my  opening  comments.  This 
is  someone  who  took  advantage  of  the  system  who,  frankly,  got  dis- 
illusioned with  the  process.  It  was  a  contractor,  one  of  those  little 
guys  at  the  bottom.  He  said,  "It  is  my  belief  that  the  transferring 
of  the  procurement  responsibility  in  the  DOE  program" — this  is  a 
program  called  the  "Work  for  Others  Program" — "that  the  trans- 
ferring of  the  procurement  responsibility  in  that  program  is  at 
least  unethical  and  perhaps  illegal.  The  sole  purpose  for  the  pro- 
gram's existence  is  to  circumvent  the  DOD  procurement  process.  It 
is  a  program  of  technological  welfare  that  does  not  serve  any  na- 
tional interest." 

If  we  start  justifying  circumvention,  because  of  the  frustrations 
with  following  the  process,  we  end  up  with  circumvention  becoming 
the  way  of  life  and  with  people  who  then  sell  their  know-how  on 
circumvention  to  others. 

The  bottom  line  is  that  these  are  taxpayers'  dollars.  You  and  we 
are  responsible  and  accountable  for  how  they  are  spent.  We  cannot 
be  accountable,  when  they  are  spent  in  this  way.  We  are  elected  for 
that  purpose,  and  so  is  your  boss,  your  ultimate  boss.  You  have 
worked  for  elected  officials,  so  I  think  you  know  how  keenly  we 
have  to  accept  this  responsibility  in  the  Congress. 

We  are  going  to  end  the  abuses  and  try  to  preserve  the  legiti- 
mate uses  of  off-loads.  We  are  going  to  end  those  abuses  and  are 
determined  we  are  going  to  do  it,  and  I  am  confident  we  are  going 
to  have  your  help  in  that  process.  We  cannot  wait  a  year  to  do  it.  It 
is  going  to  take  a  combination  of  your  regulations  and  some  legisla- 
tion I  think  to  do  it. 

Some  of  the  things  that  we  are  going  to  be  looking  at  will  be  lim- 
iting off-loading  to  cases  where  there  be  a  special  expertise  that  is 
utilized.  Your  four  examples  of  where  off-loading  was  legitimate,in 
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all  four  examples — I  do  not  think  I  have  them  handy,  but  in  all 
four  of  the  examples 

Ms.  Preston.  There  was  a  special  expertise. 

Senator  Levin  [continuing].  There  was  a  special  expertise,  and  I 
agree  with  you  on  those  examples,  that  we  probably  ought  to  re- 
quire that  there  be  that  special  expertise.  We  need  a  tracking 
system  in  the  Department  of  Defense.  That  tracking  system  was 
recommended,  by  the  way,  by  the  Inspector  General,  so  that  you 
would  know  how  many  contracts  and  dollars  were  being  off-loaded 
every  year  and  by  whom.  It  is  a  good  management  tool,  but  for 
some  reason,  the  DOD  has  refused  to  institute  any  system  for 
tracking  off-loads.  We  are  going  to  urge  you  to  take  a  look  at  that. 

I  think  we  want  to  explicitly  prohibit  off-loading  where  it  is  used 
to  avoid  competition,  where  it  is  used  to  obligate  the  otherwise  ex- 
piring funds.  We  have  to  establish  clear  lines  of  authority  for  con- 
tract management,  which  you  talked  about  in  your  testimony 
today.  We  can,  in  other  words,  allow  off-loading  only  with  the  ap- 
proval of  a  contracting  officer  who  takes  personal  accountability 
for  that  decision. 

Finally,  we  need  some  strong  and  immediate  action  on  the  part 
of  the  Department  of  Defense,  the  Department  of  Energy,  TVA  and 
all  the  other  agencies  that  are  involved.  We  will  be  working  closely 
with  you  and  those  other  agencies,  because  the  Subcommittee  is 
going  to  be  following  up  on  this  legislatively  for  the  part  of  it  that 
is  our  responsibility. 

Ms.  Preston.  Could  I  add  one  thing? 

Senator  Levin.  Surely. 

Ms.  Preston.  There  is  one  thing,  I  believe  one  other  avenue  for 
appropriate  use — where  another  entity  has  a  contractual  vehicle 
we  could  use  and  it  is  still  within  the  scope  of  the  contract  and  is 
otherwise  not  inappropriate.  In  other  words,  if  they  have  a  contract 
that  was  similar  to  a  definite  quantity  type  contract  and  we  could 
use  that  vehicle,  that  should  be  acceptable,  even  though  the  other 
agency  has  no  particular  expertise  in  that  area. 

Senator  Levin.  Let  me  interrupt  you  there.  The  answer  is  maybe 
on  that.  It  depends  on  a  number  of  things.  One  is  is  it  for  the  same 
item  or  items.  We  have  had  cases  where  contracts  are  put  in  place 
just  for  the  purpose  of  accomplishing  the  first  agency's  goals,  like 
that  Marine  contract,  where  the  Marine  had  no  purpose  in  that 
contract  for  computer  services,  other  than  to  buy  something  for  the 
Army. 

So  you  are  not  referring  to  that  kind  of  a  contract,  I  hope? 

Ms.  Preston.  No,  sir. 

Senator  Levin.  You  are  referring  to  a  contract  where  there  is  a 
contract  for  items  that  is  already  in  place  or  service  is  already  in 
place  on  the  part  of  agency  one.  Agency  two  sees  that  contract  and 
wants  the  same  service,  particularly  where  there  is  expertise  in- 
volved that  may,  under  certain  circumstances,  find  it  advantageous 
and  legitimately  utilize  that  first  contract. 

Ms.  Preston.  Yes. 

Senator  Levin.  OK.  But  it  has  got  to  be  for  the  same  item  and 
the  same  services  and  has  got  to  be  put  in  place  for  the  benefit  of 
the  first  agency,  before  the  second  agency  comes  along  and  piggy- 
backs on  it. 
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Ms.  Preston.  Right. 

Senator  Levin.  Now,  I  interrupted  you. 

Ms.  Preston.  I  would  also  be  remiss,  if  I  did  not  say  once  again 
that,  while  we  do  not  condone  any  efforts  to  circumvent  the  stat- 
utes, laws,  practices,  procedures,  any  of  the  regulations,  that  there 
is  so  much  frustration  in  the  inability  to  accomplish  our  mission,  I 
mean  to  get  everyday  things  done,  to  get  computer  equipment,  to 
get  typewriters,  to  just  get  the  things  that  you  would  normally 
need  everyday  just  to  wrrk  your  job,  telephones  and  things  like 
that,  not  to  mention  weapons  systems  and  the  support  we  need  for 
those  weapons  systems,  that  we  have  to  change  the  system. 

We  are  in  the  process  now  of  trying  to  get  coordination  through 
the  other  agencies  on  our  efforts  to  propose  changes  with  respect  to 
the  "Section  800"  panel  recommendations,  and  it  crosses  everyone's 
rice  bowls.  Everyone  has  a  reason  why  those  laws  should  not  be 
changed.  Unless  we  can  get  some  overriding  support,  to  say  that 
we  need  to  balance  our  procurement  process  with  efficiency,  as 
well  as  all  the  other  objectives  that  we  are  attempting  to  accom- 
plish through  the  procurement  system,  including  the  socioeconomic 
goals,  etc.,  then  we  are  going  to  continue  to  have  problems  such  as 
this,  where  people  attempt  to  evade  the  system,  no  matter  how 
many  rules  and  regulations  we  put  in  place. 

Senator  Levin.  What  you  have  just  said  is  an  excellent  argument 
for  simplifying  and  streamlining  the  system.  It  is  no  argument  for 
violating  regulations  and  laws. 

Ms.  Preston.  That  is  true. 

Senator  Levin.  And  until  we  get  the  reforms,  and  I  hope  we  do 
and  we  are  working  hard  on  that,  we  are  going  to  do  whatever  we 
can  to  stop  the  lawlessness  which  is  reflected  in  the  abuses  and 
misuses  of  this  off-loading  system. 

Ms.  Preston.  And  we  will  do  everything  in  our  power  to  do  that, 
as  well,  Mr.  Chairman. 

Senator  Levin.  One  other  qualifier  on  your  last  comment  about 
using  an  existing  contract,  where  it  could  indeed  be  legitimate,  and 
that  is  that  it  is  important  that  that  first  contract  have  been  com- 
peted for. 

Ms.  Preston.  Yes,  sir. 

Senator  Levin.  We  thank  you  for  coming  this  morning  and  we 
appreciate  your  cooperation. 

Ms.  Preston.  Thank  you,  Mr.  Chairman. 

Senator  Levin.  Thanks,  Ms.  Preston. 

We  will  stand  adjourned. 

[Whereupon,  at  12:38  p.m.,  the  Subcommittee  was  adjourned.] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  appear  before  you  today  to  discuss  the 
issue  of  contract  offloading.  The  Department  of  Defense  has 
legitimate  needs  for  obtaining  the  services  of  other  Federal 
agencies  through  interagency  acquisitions  under  the  Economy 
Act  of  1932.  However,  improved  management  controls  are 
needed  to  avoid  abuses  and  to  avoid  incurring  increased 
costs  when  offloading  contracts  to  other  Federal  agencies. 
We  estimate  that  in  FY  1991,  Defense  transferred  at  least 
$3.3  billion  to  other  Federal  agencies  for  goods  and 
services  obtained  through  the  use  of  Economy  Act  orders. 

The  Office  of  the  Inspector  General,  Department  of 
Defense,  has  devoted  a  significant  effort  to  auditing  the 
use  of  interagency  agreements.  During  1990,  we  issued  two 
reports  concerning  DoD  Economy  Act  orders  to  the  Library  of 
Congress  and  the  Department  of  Energy  (DoE) .  During 
1992  and  1993,  we  issued  five  more  reports  on  DoD  Economy 
Act  orders  to  DoE,  the  Tennessee  Valley  Authority  (TVA) ,  and 
the  National  Aeronautics  and  Space  Administration  (NASA)  Jet 
Propulsion  Laboratory.  The  recent  audits  involving  DoE, 
TVA,  and  the  Jet  Propulsion  Laboratory  were  performed 
cooperatively  with  their  Inspectors  General.  Our  individual 
reports  are  listed  in  the  attachment  to  this  statement. 

We  are  currently  preparing  a  summary  report  on  the  DoD 
acquisitions  through  the  TVA.  We  have  recommended  to 
managers  in  DoD  and  the  Military  Departments  a  number  of 
improvements  for  placing,  administering,  and  managing 
interagency  acquisitions.  Implementation  of  these 
recommendations  is  ongoing. 

Our  recent  audits  of  TVA  and  the  Jet  Propulsion 
Laboratory,  and  the  follow-on  audit  of  DoE,  disclosed  that 
the  Department  of  Defense  attempted  to  strengthen  controls 
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over  the  use  of  interagency  acquisitions  after  we  issued 
earlier  reports  on  contract  offloading  to  the  DoE  and 
Library  of  Congress,  but  abuses  continued.  We  determined 
that  the  previously  identified  weaknesses,  which  I  will 
discuss  individually,  are  still  widespread. 

AUDIT  REPORTS  IN  19  9  0 

During  1990,  we  issued  reports  on  DoD  contract 
offloading  involving  the  Library  of  Congress  and  DoE.  The 
Library  of  Congress  audit  was  made  in  response  to 
information  provided  to  us  by  the  General  Counsel  and  the 
Inspector  General  of  the  Library  of  Congress  concerning 
possible  improprieties  in  DoD  activities  obtaining  non- 
library  related  services  and  supplies  through  one  of  the 
Library's  procurement  programs.  The  DoE  audit  was  made  to 
determine  whether  DoD  activities  were  wasting  Government 
funds  by  circumventing  procurement  regulations  and  acquiring 
services  and  supplies  through  DoE-sponsored  national 
laboratories  under  the  DoE  Work-f or-Others  Program. 

In  our  1990  reports,  we  stated  that  DoD  program 
officials  circumvented  policies  and  exceeded  their  authority 
because  they  placed  Economy  Act  orders  without  approvals 
from  procurement  officials  or  other  designated  senior 
officials.  Contractor  services  and  supplies  were  obtained 
through  the  Library  of  Congress  that  were  beyond  those 
routinely  and  reasonably  provided  by  the  Library  of 
Congress.  Likewise,  the  supplies  and  services  obtained 
through  DoE  did  not  require  the  technical  expertise  of  the 
DoE  laboratories  as  required  under  the  Work-f or-Others 
Program.  Furthermore,  contracts  awarded  by  the  Library  of 
Congress  and  DoE  on  DoD's  behalf  were  not  effectively 
administered.  We  concluded  that  DoD  program  officials  did 
not  obtain  the  expertise  available  from  DoD  procurement 
professionals   in   determining   whether   an   interagency 
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acquisition  through  the  Library  of  Congress  or  DoE  was  the 
most  economical  and  efficient  method  to  obtain  the  supplies 
or  services.  Both  reports  concluded  that  these  weaknesses 
increased  the  risks  of  overpricing  and  susceptibility  of  the 
interagency  procurements  to  mismanagement,  abuse,  and  fraud. 

DoD  management  generally  concurred  with  our  report 
recommendations  to  strengthen  controls  over  interagency 
agreements.  The  Principal  Deputy  Assistant  Secretary  of 
Defehse  (Production  and  Logistics)  issued  a  memorandum  on 
May  10,  1990,  directing  the  Military  Departments  and  the 
Defense  Logistics  Agency  to  ensure  that  all  future 
interagency  acquisitions  were  properly  authorized  by  DoD 
contracting  officials.  However,  three  subsequent  audits 
have  now  shown  this  memorandum  had  little  effect. 

RECENT  AUDIT  REPORTS 

During  1991,  we  initiated  a  follow-up  review  of 
improperly  authorized  DoD  interagency  acquisition  orders  to 
DoE  in  response  to  a  DoD  Hotline  complaint.  The  complaint 
reported  that  abuses,  which  were  supposedly  fixed  as  a 
result  of  our  1990  report,  were  continuing  at  the  DoE  Oak 
Ridge  Field  Office  and  Martin  Marietta  Energy  Systems. 
Martin  Marietta  Energy  Systems  is  the  management  and 
operations  contractor  for  the  Work-f or-Others  Program  at  the 
DoE  Oak  Ridge  facility.  Our  audit  focused  on  Economy  Act 
orders  that  were  placed  after  the  DoD-wide  guidance  issued 
on  May  10,  1990. 

We  initiated  the  audit  of  interagency  acquisitions 
through  TVA  at  the  request  of  the  Inspector  General,  TVA, 
because  TVA  felt  the  Technology  Brokering  Program  was 
growing  too  fast.  TVA  became  concerned  when  the  Program 
received  approximately  $149  million  in  FY  1991  from  DoD 
activities,  of  which,  $106.5  million  was  received  in  just 
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the  2  months  of  August  and  September  1991.  The  Technology 
Brokering  Program  established  "cooperative  agreements"  with 
other  firms  or  organizations  to  perform  work  identified  in 
Economy  Act  orders. 

The  audit  of  contract  offloading  to  the  Jet 
Propulsion  Laboratory  was  initiated  as  a  result  of  an 
anonymous  DoD  Hotline  allegation  that  the  Army  was  using  the 
Jet  Propulsion  Laboratory  as  a  conduit  for  facilitating 
procurements . 

INTERAGENCY  ACQUISITIONS  JUSTIFICATION 

The  DoD  activities  used  contract  offloading  to 
circumvent  the  lengthy  procurement  process;  to  obtain  the 
services  of  a  designated  contractor  without  competition  from 
other  firms;  to  continue  ongoing  work  without  interruption; 
to  obtain  requirements  expeditiously;  to  have  performed 
the  inherently  Governmental  functions  of  contract 
administration,  program  management,  or  technical  oversight 
when  it  was  believed  that  adequate  in-house  staff  was  not 
available;  and  to  obligate  funds  that  would  otherwise  have 
expired. 

The  DoD  program  officials  assumed  that  the  use  of 
interagency  agreements  was  an  acceptable  means  of  satisfying 
program  needs  because  the  orders  were  placed  through  another 
Federal  agency.  This  misinformation  emanated  from  word-of- 
mouth  support  for  the  use  of  Economy  Act  orders  from  other 
users,  headquarters  groups  in  the  Military  Departments,  or 
contractors.  For  example,  during  a  conference  with 
subordinate  activities  in  1988,  the  Army  Materiel  Command 
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made  a  presentation  on  the  range  of  capabilities  and 
benefits  of  using  Economy  Act  orders  with  the  DoE  Oak 
RidgeField  Office.  Program  officials  who  attended  the 
presentation  believed,  since  Army  Materiel  Command  officials 
had  endorsed  the  use  of  interagency  agreements,  that 
subsequent  use  without  a  contracting  officer's  approval  was 
acceptable.  DoD  program  officials  also  told  us  that 
interested  contractors  recommended  the  DoE  Oak  Ridge  Field 
Office  as  a  means  of  obtaining  services  quickly  and  ensuring 
that  they  got  the  work. 

The  TVA  contractors,  as  well  as  contractors  holding 
expiring  contracts  with  the  DoD  program  offices,  suggested 
the  use  of  interagency  agreements  with  the  TVA  Technology 
Brokering  Program  as  a  means  to  obtain  supplies  or  services 
expeditiously  from  designated  contractors.  Many  of  the 
procured  items  would  have  been  easily  obtained  from  normal 
supply  sources.  For  example,  the  Air  Force  834th  Air  Base 
Wing  issued  Economy  Act  orders  for  almost  $1  million  to  TVA 
for  a  truck;  walkie-talkies  with  headsets  and  boom 
microphones;  asbestos  removal;  designing  a  machine  gun 
range;  and  clearing  trees  and  underbrush. 

APPLICABILITY  OF  WORK 

Federal  agencies  are  generally  supposed  to  rely  on 
existing  in-house  and  contractor  sources  for  satisfying 
their  research  and  development  needs,  consistent  with  the 
Economy  Act  or  procurement  regulations.  The  Economy  Act 
requires  the  head  of  the  requesting  agency  to  determine  that 
the  goods  or  services  cannot  be  provided  as  conveniently  or 
cheaply  by  a  commercial  enterprise.  An  agency  should  issue 
an  Economy  Act  order  to  take  advantage  of  a  unique 
capability  or  expertise  that  another  Government  agency  has 
acquired. 
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In  general,  the  goal  of  the  TVA  Technology  Brokering 
Program  is  to  expand  opportunities  for  growth  in  the 
Tennessee  Valley.  We  found  that  more  than  90  percent  of  the 
DoD  funds  paid  to  TVA  went  to  cooperators  and  contractors 
outside  the  Tennessee  Valley.  In  response,  TVA  issued 
revised  guidelines  in  August  1992,  for  the  Technology 
Brokering  Program,  that  limited  acceptable  projects  to  those 
where  the  cooperator  has  a  physical  presence  in  the 
Tennessee  Valley.  However,  work  could  still  be 
subcontracted  to  firms  not  located  in  the  Tennessee  Valley. 
Furthermore,  there  is  no  requirement  to  have  any  significant 
physical  presence  on  the  part  of  the  cooperator. 

The  DoD  activities  sent  Economy  Act  orders  totaling 
more  than  $79.8  million  to  DoE  and  Martin  Marietta.  The 
orders  did  not  require  the  technical  expertise  of  those 
facilities.  In  other  words,  capability  to  perform  the  work 
was  not  unique  to  DoE.  Martin  Marietta  subcontracted  more 
than  70  percent  of  the  work  (about  $44.8  million)  to  other 
firms. 

We  identified  hundreds  of  cases  where  there  was  nothing 
unique  about  what  was  requested  from  DoE,  TVA,  or  the  Jet 
Propulsion  Laboratory.  For  example,  the  Army  Tank- 
Automotive  Command  went  to  the  Jet  Propulsion  Laboratory  to 
procure  a  robotic  remote  control  tank  kit  for  combat 
vehicles  from  Israel  Aircraft  Industries  for  $770,000.  NASA 
and  the  Jet  Propulsion  Laboratory  kept  $170,000  to  write  the 
statement  of  work  for  the  subcontract  and  monitor  the 
acquisition.  This  work  was  not  applicable  to  the 
Laboratory's  mission.  The  Jet  Propulsion  Laboratory  paid 
Israel  Aircraft  $600,000  to  deliver  the  kit  to  the  Army.  As 
a  Federally  Funded  Research  and  Development  Center,  the 
Laboratory  should  only  provide  unique,  technical  expertise 
that  cannot  be  provided  by  in-house  Government  personnel  or 
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private  industry.  What  the  Laboratory  did  for  DoD  with 
regard  to  the  tank  kit  should  have  been  performed  by  a  DoD 
contracting  office. 

ENSURING  PROPER  AUTHORIZATION 

The  Federal  Acquisition  Regulation  (FAR)  requires  that 
the  head  of  the  requesting  agency,  or  the  agency's  designee, 
make  a  determination  that  orders  placed  under  the  Economy 
Act  with  another  agency  are  in  the  best  interest  of  the 
Government  and  that  the  contracting  officers  have  the 
determination  in  hand  before  placing  the  orders.  DoD 
program  officials  placed  Economy  Act  orders  with  DoE,  TVA, 
and  the  Jet  Propulsion  Laboratory,  without  following  these 
guidelines.  As  a  result,  DoD  contracting  officers  did  not 
participate  in  preparing,  reviewing,  or  approving 
interagency  agreements  or  individual  Economy  Act  orders 
placed  by  the  DoD  activities. 

We  believe  that  DoD  contracting  officers  were  not 
involved  because  the  activity  requesting  the  work  did  not 
notify  contracting  officers  that  the  activity  was  not 
authorized  to  issue  Economy  Act  orders.  Simply  speaking, 
the  DoD  guidance  to  the  Military  Departments  and  Defense 
Logistics  Agency  was  ignored.  Also,  virtually  no  working 
level  instruction  existed  on  the  use,  format,  and  content  of 
interagency  agreements  and  the  form  used  to  place  the  actual 
orders  did  not  have  a  block  requiring  a  DoD  contracting 
officer's  approval  or  signature. 

YEAR-END  SPENDING 

The   DoD   activities   used   interagency  agreements  to 

facilitate   year-end   spending.     During   FY   1991,  DoD 

activities  issued  $149  million  in  Economy  Act  orders  to  TVA 

to  procure  support  services  and  various  equipment  items.  Of 
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the  $149  million,  $95.7  million  of  the  orders  were  issued  to 
TVA  in  August  and  September  1991  with  expiring  funds.  Had 
the  funds  not  been  obligated  by  year  end,  the  DoD  activities 
would  have  lost  their  ability  to  use  the  funds. 

TVA  facilitated  quick  obligation  of  the  funds  at  year 
end,  thus  allowing  the  funds  to  be  used.  In  fact,  we 
obtained  documents  from  Army  and  Navy  activities  requesting 
that  the  expiring  funds  be  obligated  as  soon  as  possible.  We 
also  received  a  letter  from  an  Army  deputy  program  manager 
commending  the  Technology  Brokering  Program  at  TVA  for 
accepting  and  obligating  his  funds  on  short  notice  prior  to 
year  end. 

COMPETITION 

The  use  of  interagency  agreements  allows  DoD  activities 
to  avoid  competition  and  place  Economy  Act  orders  with  a 
designated  facility  or  contractor.  For  example,  the 
interagency  agreements  between  the  DoD  activities  and  TVA 
specifically  allowed  the  DoD  activities  to  designate  the 
contractor  of  choice  to  perform  the  requirement.  The  DoD 
program  officials  stated  that  one  reason  for  using  TVA  was 
the  ability  to  specify  the  contractor.  The  DoD  activities 
did  not  prepare  justifications  to  support  the  sole-source 
acquisitions  through  TVA.  In  the  case  of  DoE,  the  DoD 
activities  knew  in  advance  that  the^  work  would  be  performed 
by  Martin  Marietta  Energy  Systems.  During  the  audit  of  the 
Jet  Propulsion  Laboratory,  we  identified  work  that  was 
subcontracted  by  the  Jet  Propulsion  Laboratory  to  firms 
designated  by  an  Army  activity. 

COSTS  FOR  INTERAGENCY  ACOUISITIONS 

The  DoD  activities  paid  varying  amounts  for  fees  to 
procure   supplies   and   services   through   other   Federal 
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agencies.  For  example,  TVA  charged  a  fee  ranging  from 
5  percent  to  10  percent  per  order  depending  on  the  total 
dollar  value  of  the  order.  If  the  DoD  activities  had 
properly  planned  the  $113  million  of  TVA  interagency  orders 
reviewed  and  used  normal  DoD  procurement  channels,  they 
could  have  saved  DoD  more  than  $25.7  million  in  additional 
costs  for  fees,  noncompetitive  procurements  and  for  work 
that  was  largely  subcontracted.  If  the  contracting  support 
had  been  provided  by  DoD  contracting  offices,  those  costs 
would  likely  have  been  less. 

We  were  only  able  to  obtain  limited  detailed  cost  data 
from  DoE  and  Martin  Marietta  for  the  $97  million  of 
interagency  orders  reviewed.  We  estimated  that  DoD 
activities  paid  approximately  $11.6  million  in  additional 
costs  to  obtain  services  through  the  DoE  Oak  Ridge  Field 
Office,  Martin  Marietta,  and  its  subcontractors.  For 
example,  an  activity  at  the  Army  Missile  Command  issued 
Economy  Act  orders  to  DoE  totaling  almost  $750,000  for  test 
program  sets  to  validate  hardware  and  software  used  in 
missile  systems.  DoE  placed  the  require:nent  with  Martin 
Marietta  Energy  Systems,  which  in  turn  subcontracted  more 
than  84  percent  of  the  funds  to  Management  Technologies 
Associates,  Incorporated. 

The  Jet  Propulsion  Laboratory  charged  a  fee  on  a 
sliding  scale,  and  subcontracted  the  remaining  work  to  other 
firms.  For  the  $10.5  million  of  interagency  orders 
reviewed,  we  estimated  that  DoD  paid  more  than  $1.5  million 
of  additional  costs  for  supplies  and  services  acquired  or 
performed  through  the  Jet  Propulsion  Laboratory  that  were 
chiefly  acquired  from,  or  performed  by,  subcontractors. 
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CONTLICTS  OF  INTEREST 

We  identified  potential  conflicts  of  interest  that 
resulted  from  interagency  acquisitions.  For  example,  the 
Jet  Propulsion  Laboratory  awarded  a  subcontract  to  Cypress 
International,  Incorporated  for  Phase  I  of  an  Army  research 
project,  and  determined  that  Cypress  was  ineligible  for 
Phase  II  because  of  the  potential  conflict  of  interest.  The 
Jet  Propulsion  Laboratory  subsequently  awarded  a  sole-source 
contract  for  Phase  II  to  Military  Professional  Resources, 
Incorporated.  However,  we  determined  that  Cypress  is  a 
majority  stockholder  in  Military  Professional  Resources  and 
that  Cypress  employees  who  worked  on  Phase  I  became  Military 
Professional  Resources,  Inc.,  employees  and  worked  on  Phase 
II.  The  Office  of  Inspector  General,  NASA,  is  reviewing 
this  conflict  of  interest. 

BROOKS  ACT 

The  DoD  program  offices  acquired  $46.8  million  in 
information  processing  supplies  and  services  through  DoE  and 
$40.9  million  through  TVA  without  obtaining  a  delegation  of 
procurement  authority  from  the  General  Services 
Administration,  as  required  under  the  Brooks  Act  and  the 
Federal  Information  Resources  Management  Regulation. 

In  1992,  the  General  Services  Administration  reported 
that  TVA  acquired  information  processing  items  for  other 
Federal  agencies  in  violation  of  regulations  and  that  the 
lack  of  TVA  oversight  allowed  other  agencies  to  bypass 
regulatory  requirements.  As  a  result,  the  General  Services 
Administration  instructed  TVA  to  immediately  phase  out 
acquisitions  of  information  procession  resources  for  other 
agencies. 
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INHERENTLY  GOVERNMENTAL  FUNCTIONS 

DoD  activities  delegated  tasks  to  TVA  that  required 
contractors  to  perform  inherently  Governmental  functions. 
For  example,  an  Air  Force  activity  placed  the  entire 
responsibility  for  oversight  and  management  of  an 
environmental  cleanup  project  in  the  hands  of  contractor 
employees  obtained  through  TVA  with  no  oversight  by  DoD 
officials.  This  authority  was  delegated  to  the  contractors 
because  adequate  in-house  contract  oversight  was  not 
available  within  the  DoD  activity.  We  recommended  that  the 
applicable  DoD  activity  assign  responsibility  for  program 
management  and  oversight  of  the  contracted  work  to  DoD 
personnel  and  discontinue  acquisition  of  personal  services 
through  TVA  cooperative  agreements. 

CLASSIFIED  DATA 

The  DoD  activities  placed  Economy  Act  orders  through 
TVA  that  required  the  contractors  and  subcontractors  to  have 
access  to  classified  information.  The  interagency 
agreements  between  the  DoD  activities  and  TVA,  however,  did 
not  identify  security  requirements  for  TVA  or  its 
contractors,  yet  TVA  was  responsible  for  administering  the 
contracts,  including  classified  work.  The  Director  of  the 
TVA  Technology  Brokering  Program  stated  that  he  and 
Technology  Brokering  Program  personnel  did  not  have  security 
clearances,  and  that  TVA  had  not  performed  any  steps  to 
verify  that  contractors  and  subcontractors  maintained 
adequate  security  procedures.  We  find  it  difficult  to 
believe  that  TVA  could  adequately  administer  classified 
contracts  when  its  contract  administration  personnel  did  not 
have  access  to  security  information.  We  recommended  that 
the  Assistant  Secretary  of  Defense  (Command,  Control, 
Communications  and  Intelligence)  take  action  to  correct  the 
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problem  and  adequately  secure  any  classified  information  in 
the  possession  of  TVA  and  its  contractors.  The  Assistant 
Secretary  agreed  to  review  security  measures  and  to 
inventory  classified  documents  in  the  hands  of  contractors 
in  response  to  the  draft  report  in  February. 

TRACKING  OF  IHTERAGENCY  ACQDI8ITI0MS 

We  reported  that  DoD  management  information  systems 
could  not  identify  the  number,  value,  issuing  activity,  or 
recipient  of  Economy  Act  orders  because  current  data 
reporting  systems  were  not  designed  to  provide  this 
information.  As  a  result,  DoD  managers  were  unaware  that, 
in  1991,  more  than  $3.3  billion  of  DoD  funds  were  sent  to 
other  Federal  agencies.  The  Director  of  Defense  Procurement 
did  not  concur  with  our  recommendation  to  establish  a 
relatively  simple  procedure  for  identifying  and  tracking  the 
amounts  of  Economy  Act  orders  issued  by  DoD  activities.  We 
have  redirected  the  recommendation  to  the  Deputy  Under 
Secretary  of  Defense  (Environmental  Security) ,  who  has 
policy  responsibility  for  interagency  agreements.  They  did 
not  agree  with  the  need  for  a  system.  Earlier  this  year, 
the  House  Appropriations  Committee  had  to  request  a  special 
audit  by  my  office  and  other  DoD  oversight  organizations  to 
determine  how  frequently  DoD  intelligence  organizations  were 
using  Economy  Act  orders.  Such  information  should  be 
readily  available. 

XCCRDAL  OF  INTEREST 

The  TVA  requires  DoD  activities  to  transfer  all  funds 
for  each  Economy  Act  order  to  TVA  immediately  upon  TVA's 
approval  of  the  order.  Upon  receipt,  TVA  deposits  the  funds 
in  an  interest-bearing  commercial  bank  account.  The  Economy 
Act  allows  the  performing  agency  to  request  payment  in 
advance  for  all  or  part  of  the  estimated  cost  of  furnishing 
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the  supplies  or  services  under  Economy  Act  orders.  We 
estimate  that  TVA  earned  about  $3.5  million  in  interest 
income  in  FY  1992  on  about  $127.4  million  of  advance 
payments  made  by  DoD  activities.  We  also  estimate  that,  to 
borrow  the  funds,  the  U.S.  Treasury  incurred  about 
$4.6  million  in  interest  expense.  We  believe  the  TVA  should 
not  earn  interest  income  on  funds  appropriated  by  Congress 
to  DoD.  The  Inspector  General,  TVA,  also  questioned  the 
propriety  of  TVA  earning  interest  on  funds  obtained  in 
advance  from  other  Federal  agencies.  We  referred  this 
matter  to  the  Office  of  Inspector  General,  Department  of 
Treasury  this  week. 

CONTRACT  ADMINISTRATION 

Essentially,  DoD  activities  that  procured  support 
services  through  interagency  agreements  with  DoE,  TVA,  and 
the  Jet  Propulsion  Laboratory  relied  on  those  organizations 
to  perform  technical  and  financial  administration,  oversight 
of  the  work,  and  general  contract  administration  in 
accordance  with  applicable  DoD  standards.  In  return,  DoD 
paid  those  agencies  a  fee  even  though  the  services  were 
available  free  of  charge  to  them,  and  probably  at  lower  cost 
to  the  taxpayer,  through  normal  DoD  contracting  channels. 
DoD  activities  did  not  sufficiently  protect  themselves  when 
they  issued  the  Economy  Act  orders  by  adequately  defining 
what  was  expected  in  the  areas  of  contract  administration, 
technical  services,  detailed  progress  reports,  and  cost  data 
to  be  provided  to  DoD.  DoD  also  did  not  review  costs 
incurred  or  perform  closeout  audits. 

By  offloading  contracts  to  TVA,  DoE,  and  the  Jet 
Propulsion  Laboratory,  DoD  activities  lost  the  benefit  of 
contract   administration   experience   available   from   the 
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Defense  Contract  Management  Command,  the  agency  that 
normally  performs  contract  administration  and  oversight  of 
DoD  contracts. 

The  TVA  had  only  five  persons  to  perform  contract 
administration  for  the  $127.4  million  in  DoD  funds 
transferred  to  the  Technology  Brokering  Program.  In 
addition,  DoE  has  experienced  significant  contract 
administration  problems,  as  detailed  in  recent  hearings  and 
reports. 

We  question  the  strength  of  contract  administration  for 
the  offloaded  DoD  work.  Both  DoD  and  the  other  agencies 
were  to  blame.  The  DoD  activities  did  not  always  receive  or 
request  any  progress  reports  or  cost  data.  In  the  case  of 
DoE,  DoE  vouchers  for  payment  were  submitted  directly  to 
accounting  offices  for  payment  without  reviews  by  either 
program  or  contracting  officials.  In  the  case  of  TVA,  DoD 
transferred  the  total  amount  of  each  Economy  Act  order  to 
TVA  in  advance  and  relied  entirely  on  TVA  to  review  and 
approve  incurred  costs.  As  a  result,  DoD  program  activities 
could  not  verify  that  detailed  progress  reports  were 
received  on  a  regular  basis,  that  deliverables  met 
requirements,  and  that  vouchers  were  accurate,  reasonable, 
and  allowable. 

Further,  there  is  no  guarantee  that  an  audit  of 
incurred  costs  will  be  performed.  Under  a  standard 
DoD  contract,  the  Defense  Contract  Audit  Agency  provides 
audits  of  contractor  costs.  However,  because  these  were 
Economy  Act  orders  through  the  TVA  and  because  the 
contractors  were  TVA  cooperators,  the  auditors  did  not  have 
access  to  the  records  and  were  not  able  to  audit  costs. 
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EFFORTS  ALREADY  TAKEN  BY  POD 

On  October  25,  1991,  the  Under  Secretary  of  Defense  for 
Acquisition  sent  a  memorandum  to  the  Secretaries  of  the 
Military  Departments  and  the  Directors  of  the  Defense 
Agencies  to  reinforce  DoD  policies  on  the  proper  use  of 
interagency  agreements.  The  memorandum  solicited  continued 
support  from  the  Military  Departments  and  the  Defense 
Logistics  Agency  to  minimize  the  risk  of  orders  for 
interagency  acquisitions  being  placed  by  unauthorized  DoD 
program  officials. 

During  the  audit  with  TVA,  we  received  excellent 
cooperation  from  the  Comptroller  of  the  Department  of 
Defense,  who  insisted  on  November  12,  1991,  that  the  TVA 
cease  contracting  actions  on  questionable  orders.  Also,  the 
Assistant  Secretary  of  the  Army  (Research,  Development,  and 
Acquisition)  issued  a  memorandum  on  December  29,  1991,  to 
Amy  activities  that  required  an  inunediate  cessation  of 
improper  contract  offloading  practices  and  possible  funding 
violations  related  to  Economy  Act  orders.  The  memorandum 
required  contracting  officers  to  make  the  determination  that 
it  is  in  the  Government's  best  interest  to  place  an  order 
with  another  agency  for  all  existing  Economy  Act  orders  and 
required  legal  counsel  to  review  the  orders. 

In  August  1992,  the  Assistant  Secretary  of  the  Navy 
(Research,  Development,  and  Acquisition)  issued  a  meaorandun 
to  Navy  activities  to  reinforce  the  requiraaent  that  Economy 
Act  orders  must  be  approved  by  a  contracting  officer  to 
ensure  compliance  with  procurement  regulations. 
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DoD  has  taken  action  requiring  that  a  DoD  contracting 
officer  approve  and  sign  the  Economy  Act  ordering  form  and 
requiring  that  accounting  and  finance  officers  ensure  that  a 
contracting  officer  has  approved  the  order  before  releasing 
any  funds. 

RECOMMENDATIONS  IN  RECENT  DOD  AUDIT  REPORTS 

In  our  recent  audit  reports,  we  recommended  that  the 
form  for  placing  Economy  Act  orders  be  changed  to  include  a 
section  for  completion  by  a  DoD  contracting  officer,  that 
regulations  be  revised  to  require  that  a  DoD  contracting 
officer  review  and  approve  Economy  Act  orders,  and  that 
finance  and  accounting  officials  have  documented  approval  of 
Economy  Act  orders  by  a  DoD  contracting  officer  before 
funding  the  order.  We  also  recommended  that  disciplinary 
actions  be  taken  against  program  officials  who  knowingly 
exceeded  their  authority  by  improperly  placing  Economy  Act 
orders. 

In  response  to  the  recommendations,  the  Director  of 
Defense  Procurement,  stated  that  the  Defense  Acquisition 
Regulations  Council  would  consider  adding  a  signature  block 
to  the  ordering  form  and  would  amend  the  Defense  Federal 
Acquisition  Regulation  Supplement  (DFARS)  to  require  a 
contracting  officer's  signature  on  the  ordering  form.  We 
feel  strongly  that  the  Council  should  approve  this  basic 
measure. 

The  Comptroller  of  the  Department  of  Defense  agreed  to 
require  finance  and  accounting  officials  to  have  documented 
contracting  officer  approval  before  funding  Economy  Act 
orders  if  the  DFARS  guidance  is  revised  to  require  review 
and  approval  of  all  interagency  agreements  and  subsequent 
Economy  Act  orders  by  a  DoD  contracting  officer.   These  two 
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controls,   if   implemented,   would  go  a  long  way  towards 
preventing  future  improper  use  of  Economy. Act  orders. 

The  Military  Departments  took  no  disciplinary  action 
because  they  did  not  believe  that  program  managers  knowingly 
exceeded  their  authority  by  issuing  the  orders.  We  believe 
that  is  a  rather  lenient  view;  however,  we  agree  the  primary 
emphasis  should  be  on  controls  to  correct  the  problem. 

We  also  recommended  that  the  DoD  activities  cancel  all 
Economy  Act  orders  determined  to  be  unauthorized  and  that 
were  not  obligated  as  of  April  1992,  when  we  issued  our  TVA 
report.  We  reported  $95.7  million  as  being  Inappropriately 
placed  with  TVA  at  year  end  ($39.3  million  Army, 
$34.0  million  Navy,  $22.0  million  Air  Force,  and 
$400,000  other).  As  of  May  1993,  a  total  of  $22.7  million 
has  been  deobligated  ($12.4  million  by  Army,  $1.1  million  by 
Navy,  and  $9.2  million  by  Air  Force).  The  Army  and  Navy  are 
in  the  process  of  negotiating  the  return  of  an  additional 
$1.2  million  that  TVA  is  withholding  as  payment  for  TVA.  fees 
for  the  canceled  Economy  Act  orders.  Navy  deobligations 
were  limited  because  the  Navy  and  TVA  General  Counsels 
determined  that  TVA  had  orally  authorized  the  contractors  to 
begin  work  prior  to  the  fiscal  year  end.  Because  the 
contractors  relied  on  TVA's  oral  authorization,  the  General 
Counsels  concluded  that  the  funds  were  properly  authorized. 

We  recommended  that  the  Director  of  Defense  Procurement 
revise  the  DFARS  to  require  that  DoD  contracting  officers 
approving  interagency  agreements  identify  the  unique 
services,  benefits,  or  estimated  savings  to  be  realized  by 
DoD.  The  Director  did  not  fully  agree  and  stated  that  our 
recommendation  was  too  restrictive.  The  Director  did  agree 
to  revise  the  DFARS  to  require  that  interagency  orders  must 
be  supported  by  a  written  determination  that  the  order  is  in 
the  best  interest  of  the  Government  and  cannot  be  provided 
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as  conveniently  or  cost-effectively  by  contracting  directly 
with  a  commercial  enterprise. 

We  recommended  guidance  be  placed  in  a  DoD  Instruction 
to  require  that  orders  issued  include  provisions  for  the 
submission  of  detailed  progress  reports  and  cost  data;  the 
performance  of  closeout  audits,  if  needed;  and  reviews  by 
DoD  program  officials  to  verify  that  amounts  billed  by  other 
Federal  agencies  are  proper  for  payment.  The  Deputy  Under 
Secretary  of  Defense  (Environmental  Security)  agreed  to 
develop  a  model  interagency  agreement  for  future  use. 

SUMMARY 

Mr.  Chairman,  in  summary,  interagency  acquisitions  have 
become  a  means  to  circumvent  procurement  regulations  and 
fund  controls,  and  expeditiously  obtain  goods  and  services 
from  designated  contractors  at  increased  costs.  We  believe 
that  contract  offloading  through  Economy  Act  orders  has 
merit  in  many  circumstances,  but  must  be  controlled  to 
ensure  that  the  procurements  comply  with  applicable 
regulations  and  are  in  the  best  interest  of  both  the 
requesting  and  performing  agencies.  We  are  working  with  DoD 
to  improve  the  process  for  awarding  interagency 
acquisitions.  We  also  have  suggested  that  the  Inspectors 
General  of  other  Federal  agencies  consider  similar  audits  if 
their  agencies  make  frequent  use  of  Economy  Act  orders. 

Mr.  Chairman,  this  concludes  my  prepared  testimony.  I 
will  be  happy  to  respond  to  any  questions  that  you  or  the 
Committee  may  have  at  this  time. 
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INSPECTOR  GENERAL.  POD  AUDIT  REPORTS 

o  Report  No.  90-034,  "Contracting  Through 
Interagency  Agreements  with  the  Library  of  Congress," 
February  9,  1990,  stated  that  DoD  program  officials  placed 
interagency  orders  with  the  Library  of  Congress  without 
prior  approval  by  DoD  contracting  officials.  Management 
generally  agreed  to  improve  internal  controls  to  minimize 
the  risk  of  the  unauthorized  placement  of  interagency 
acquisitions  and  to  consider  disciplinary  actions  where 
appropriate. 

o  Report  No.  90-085,  "DoD  Hotline  Allegation  of 
Irregularities  in  DoD  Contractual  Arrangements  with  the 
Department  of  Energy,"  June  30,  1990,  stated  that  DoD 
program  officials  placed  interagency  acquisitions  with  DoE 
without  prior  approval  by  DoD  contracting  officials.  The 
Principal  Deputy  Assistant  Secretary  of  Defense  (Production 
and  Logistics)  issued  a  memorandum  on  May  10,  1990,  to 
prevent  unauthorized  DoD  program  officials  from  placing 
future  Economy  Act  orders.  We  also  recommended  that 
disciplinary  actions  be  taken  against  program  officials  who 
knowingly  exceeded  their  authority;  however,  management  did 
not  address  this  point. 

o  Report  No.  92-069,  "Quick-Reaction  Report  on  DoD 
Procurements  Through  the  Tennessee  Valley  Authority," 
April  3,  1992,  identified  $84.8  million  of  expiring  FY  1991 
funds  that  unauthorized  DoD  program  officials  obligated  at 
year  end  through  interagency  agreements  with  TVA.  To 
prevent  future  occurrences,  the  Director,  Defense 
Procurement,  is  revising  the  Military  Interdepartmental 
Purchase  Request  to  require  a  DoD  contracting  officer's 
signature.  As  of  May  1993,  about  $22  million  of  the  funds 
have  been  deobligated  by  DoD  activities. 
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o  Report  No.  92-091,  "Quick -Reaction  Report  on 
Accountability  of  Government  Automatic  Data  Processing 
Equipment  at  U.S.  Army  Special  Operations  Command,"  May  15, 
1992,  showed  that  the  Anny  Special  Operations  Command  had 
inadequate  property  record  controls  over  $3.4  nillion  of 
Federal  information  processing  equipment  obtained  through 
TVA.   The  Command  initiated  corrective  action. 

o  Report  No.  93-042,  "Allegations  of  Improprieties 
Involving  DoD  Acquisitions  of  Services  Through  the 
Department  of  Energy,"  January  21,  1993,  determined  that  DoD 
officials  continued  to  place  Economy  Act  orders  with  DoE 
without  the  approval  of  a  DoD  contracting  official  and  that 
DoD  had  no  means  to  track  interagency  acquisitions.  The 
lack  of  controls  resulted  in  about  $11.6  million  in 
additional  costs  to  DoD  and  $78.4  million  in  incurred  costs 
that  could  not  be  verified.  DoD  management  agreed  to 
consider  revising  guidance  and  to  require  that  finance  and 
accounting  officers  not  authorize  funds  unless  a  DoD 
contracting  officer  has  approved  the  interagency 
acquisition.  DoD  management  did  not  concur  with  the  need 
for  a  system  to  track  the  volume  of  Economy  Act  orders. 

o  Report  No.  93-059,  "Army  Acquisition  of  Services 
Through  the  Jet  Propulsion  Laboratory,"  February  25,  1993, 
stated  that  the  Army  placed  $10.5  million  in  Economy  Act 
orders  with  the  Jet  Propulsion  Laboratory  without  a 
contracting  officer's  approval.  As  a  result,  the  Army  paid 
$1.5  million  in  additional  costs.  Army  agreed  to  establish 
procedures  for  interagency  acquisitions,  to  prohibit 
placement  of  additional  work  unless  properly  authorized,  and 
to  take  disciplinary  actions  where  appropriate. 
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o  Report  No.  93-068,  "Procurement  of  Services  for 
the  Non-Acoustic  Anti-Submarine  Warfare  Program  Through  the 
Tennessee  Valley  Authority,"  March  18,  1993,  stated  that  the 
Non-Acoustic  Anti-Submarine  Warfare  Program  Office  lacked 
adequate  controls  over  work  performed  and  costs  incurred  on 
$18.6  million  in  Economy  Act  orders  issued  to  TVA.  The  lack 
of  controls  resulted  in  $1.5  million  in  additional  costs  and 
$2.8  million  in  unsupported  contractor  billings.  Management 
agreed  to  establish  adequate  contract  administration  and 
requested  incurred  cost  audits.  However,  recent 
correspondence  with  the  Office  of  the  Assistant  Secretary  of 
Defense  (C3I)  indicates  that  we  do  not  actually  agree  that 
all  of  their  corrective  actions  are  adequate. 
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Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  here  at  your 
request  to  testify  on  the  Department  of  Energy's  (OOE's)  Work  for 
Others  Program. 

Over  the  past  eight  years,  the  Office  of  Inspector  General  has 
Issued  12  reports  on  various  aspects  of  the  Work  for  Others 
Program.   I  will  testify  today  on  some  of  our  more  recent  tfork. 

I  would  like  to  provide  some  background  on  the  OOE's  Work  for 
Others  Program.   The  DOE  by  authority  of  the  Economy  Act  of  1932 
and  the  Atomic  Energy  Act  of  1954  supports  the  work  of  otKar 
Federal  agencies.  The  DOE  accepts  tasks  from  other  agencies  and 
•■signs  this  work  to  its  national  laboratories  and  other 
facilities. 

These  laboratories  and  facilities  are  Government ^owned  but  are 
managed  and  operated  by  contractors,  including  some  of  the 
leading  U.S.  industrial  firms  and  prominent  academic 
institutions.   In  contrast  to  traditional  Federal  contracting, 
under  these  management  and  operating  contracts: 

o  Stateawnts  of  t«ork  are  broad  and  general  in  nature  end 

allow  for  the  rapid  assignment  of  additional  «iork, 
o  Less  formal  tasking  is  required,  and. 
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o  There  are  less  formal  requirements  for  acceptance  of 
deliverables. 

Expenditures  at  the  DOE  for  the  Work  for  Others  Program  peaked  in 
Fiscal  Year  19S9  at  $2.3  billion.   However,  by  Fiscal  Year  1992 
funding  for  these  activities  dropped  to  about  $1.8  billion. 
Additional  reductions  In  the  Work  for  Others  Program  are  expected 
based  on  announced  budget  changes  within  the  Department  of 
Defense  (DOD).   DOD  related  activities  represent  over  75  percent 
of  the  DOE'S  Work  for  Others  Program.   Furthermore,  in  the  pest 
as  much  as  40  percent  of  the  expenditures  in  the  program  were  for 
weapons  parts,  weapons  testing  and  fuel  fabrication  for  navel 
reactor*.  These  activities  are  inter-related  with  ongoing  DOB 
activities. 

Under  the  Economy  Act,  agencies  can  place  orders  for  goods  and 
services  when  the  head  of  the  requesting  or  sponsoring  Federal 
agency  determines  that  it  is  in  the  best  interest  of  the 
Government  to  do  so.  Further,  such  ordered  goods  or  services 
cannot  be  provided  as  conveniently  or  cheaply  by  a  commercial 
enterprise.  The  DOC  has  established  procedures  for  aooepting  and 
managing  projects  under  the  Work  for  Others  Program: 

o  Prior  to  formal  acceptance  of  %fork  by  the  DOC,  the 
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sponsoring  agency  is  required  to  provide  a  written 
statement  that  the  use  of  the  pOE's  facilities  is  in 
compliance  with  the  Economy  Act  and  that  the  work  will 
not  place  the  DOE  and  its  management  and  operating 
contractor  in  direct  competition  with  the  private  sector. 

o  The  sponsoring  agency  prepares  a  work  statement  which  is 
reviewed  and  approved  by  the  parties  involved  to  ensure 
compliance  with  these  policies. 

o  No  work  should  start  or  continue  without  funding 

authority  and  costs  are  not  to  be  incurred  beyond  the 
funding  authority  provided  by  the  sponsoring  agency. 

o   The  sponsoring  agency  has  the  responsibility  for 

monitoring  the  work  for  compliance  with  project  scope, 
schedule,  cost  and  for  technical  performance. 

o  The  DOE  is  responsible  for  monitoring  contractor  projects 
to  ensure  compliance  with  DOE  requirements  and  for 
resolving  problems  between  the  sponsor  and  DOE ' s 
management  and  operating  contractor. 

o  The  sponsoring  agency  cannot  designate  what  portion  of 
the  work  should  be  subcontracted  or  what  subcontractor  is 
•  '     to  be  used,  if  any.  ^^'^'   •^■^■'  ' 

Our  goal  has  been  to  provide  recommendations  designed  to  improve 
DOE'S  management  efforts  in  this  area. 
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In  the  evaluations  completed  by  my  office,  we  have  found: 

o  Sponsoring  agencies  appeared  to  use  the  DOE  contracting 

system  for  yearend  spending,  to  direct  the  selection  of 

subcontractors  and  to  circumvent  competition  in 

contracting  requirements; 
o  Sponsoring  agencies  certified  that  the  work  was  not  in 

competition  with  the  private  sector,  however,  much  of  the 

work  was  subcontracted  out; 
o  DOE'S  administration  and  oversight  of  the  Work  for  Others 

Program  was  less  than  required  in  some  cases;  and 
o  Sponsoring  agencies  did  not  always  provide  funding  before 

the  work  started  and  supplemental  funding  when  necessary 

to  continue  the  work. 

Deficiencies  In  Implementing  of  the  Work  for  Others  Program  have 
been  reported  by  DOE  to  the  President  as  part  of  the  Federal 
Managers'  Financial  Integrity  Act  (FMFIA)  process.   This  material 
internal  control  weakness  was  first  reported  in  1989  and 
addressed  the  need  to  ensure  that  tasks  accepted  as  part  of  the 
Work  for  Others  Program  are  appropriate  for  DOE  to  perform. 
DOE'S  1992  FMFIA  report  indicated  that  the  controls  over  the  Work 
for  Others  Program  had  been  strengthened,  primarily  by  a  revised 
DOE  Order  establishing  minimum  requirements  for  information  to  be 
provided  by  sponsoring  organizations  prior  to  acceptance  of  the 
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tfork.  In  addition,  DOE  reported  the  fomatlon  of  a  working  group 
to  review  reimbursable  work  DOE-wlde. 

Reviews  by  the  U.S.  General  Accounting  Office  (GAO)  have  reported 
on  the  existence  of  deficiencies  In  DOE's  Nork  for  Others 
Program.   In  1989  GAO  Identified  weaknesses  In  the  DOE's  controls 
over  Work  for  Others.   In  April  1993,  the  GAO  Issued  a  report  on 
the  Mork  for  Others  Program  and  its  management  by  the  San 
Francisco  Operations  Office.   The  GAO  reported  that,  although 
problems  still  existed,  the  DOE  had  improved  oversight  of  its 
Work  for  Others  Program  and  had  established  minimum  standards  for 
reviewing,  approving  and  monitoring  Work  for  Others  projects. 
Furthermore,  GAO  reported  that  actions  for  recovering  the  costs 
to  administer  the  Work  for  Others  Program  from  Federal  sponsors 
had  been  taken  and  that  DOE  had  initiated  management  reviews  to 
ensure  consistent  implementation  of  DOE's  policies. 

The  new  procedures  implemented  by  the  DOE  appear  to  be  a  step 
forward.   However,  a  current  inspection  of  six  classified  Work 
for  Others  projects  is  finding  many  of  the  same  concerns  es  those 
identified  in  the  past  including  the  acceptance  of  tasks  which 
give  the  appearance  of  yearend  spending. 

I  would  like  to  describe  in  greater  depth  the  results  of  our  most 
recent  completed  audit  and  inspection  work. 
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In  1992  we  completed  an  audit  In  conjunction  with  the  OOD  Office 
of  Inspector  General.   This  audit  was  predicated  on  mutual 
concerns  regarding  work  done  for  DOD  as  part  of  the  Work  for 
Others  Program,  especially  in  work  where  8(a)  contractors  were 
used.   The  8(a)  Contractor  Program,  established  by  the  Small 
Business  Act  of  1978,  enables  federal  agencies  to  contract 
through  the  Small  Business  Administration  which  certifies  small 
and  disadvantaged  businesses. 

The  objective  of  our  audit  was  to  determine  if  DOE ' s  Oak  Ridge 
Operations  Office  properly  administered  8(a)  contracts  related  to 
the  Work  for  Others  Program.   We  evaluated  18  task  orders  issued 
to  8(a)  contractors  from  January  1,  1989,  through  February  28, 
1991,  having  costs  totaling  SB. 4  million.   Our  analysis  showed 
that,  in  general,  work  requirements  were  not  sufficiently 
detailed  and  implementing  plans  had  not  been  properly  reviewed 
and  approved.   Additionally,  billings  and  deliverables  were  not 
reviewed  or  approved  by  DOE. 

In  November  1991,  we  reported  the  results  of  an  inspection  of  a 
classified  Department  of  the  Army  special  access  program.   The 
Work  for  Others  project  was  accepted  by  DOE's  Albuquerque 
Operations  Office.   The  Sandia  National  Laboratory  (Sandia),  one 
of  the  DOE's  national  laboratories,  was  assigned  to  perform  the 
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majority  of  the  work.   At  the  time  of  our  inspection,  the  funding 
for  the  project  was  approximately  $62  million.   The  estimated 
total  cost  was  $247,400,000. 

We  reviewed  the  following  four  areas  of  the  project:   (1)  program 
management,  (2)  procurement  management,  (3)  security  management, 
and  (4)  financial  management. 

In  the  area  of  program  management,  we  found  that  neither  the 
Albuquerque  Operations  Office  nor  DOE  Headquarters  had  been 
actively  involved  in  managing  the  Work  for  Others  project.   At 
project  initiation,  the  Albuquerque  Operations  Office  was  not 
provided  with  the  necessary  information  to  make  an  inde(>endent 
determination  that  the  work  was  consistent  with  DOE  orders. 
During  project  execution,  the  Albuquerque  Operations  Office  was 
primarily  involved  in  funding  and  related  actions,  but  detailed 
management  was  being  conducted  by  the  Army  sponsor  and  Sandia. 
Changes  to  the  classified  Program  Plan,  which  contained  the 
description  of  the  work  to  be  performed,  were  prepared  by  the 
sponsor  agency  and  the  laboratory  without  the  participation  of 
DOE  officials  or  a  detailed  review  by  DOE  officials. 

The  Albuquerque  Operations  Office  had  not  been  adequately 
involved  in  procurement  and  contract  management.   A  DOE 
contracting  officer  was  not  involved  in  the  initial  acceptance  of 
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the  Work  for  Others  project  as  was  required  by  DOE  order. 
Further,  the  Albuquerque  Operations  Office  had  not  established 
pz-ocedures  to  ensure  that  changes  to  the  project  received  the 
same  level  of  review  and  approval  as  required  for  the  original 
acceptance . 

In  the  area  of  security  management,  we  found  that  the  security 
requirements  contained  in  DOE  orders  and  the  management  and 
operating  contract  with  Sandia  were  not  entirely  consistent  with 
DOD  and  Army  security  requirements.   In  some  cases,  the  DOE  and 
DOD/Army  security  requirements  were  incompatible. 

In  April  1991,  we  reported  on  certain  actions  of  Martin  Marietta 
Energy  Systems  and  its  subcontractor,  ManTech  Services 
Corporation.   Martin  Marietta  Energy  Systems  is  the  management 
and  operating  contractor  for  most  Oak  Ridge  laboratories  and 
facilities  under  the  responsibility  of  the  Oak  Ridge  Operations 
Office.   The  audit,  to  evaluate  work  performed  under  the  Work  for 
Others  Program  for  the  Naval  Air  Systems  Command  and  the  Space 
and  Naval  Warfare  Systems  Command,  was  conducted  in  response  to  a 
referral  from  the  Naval  Air  Command's  Office  of  Inspector 
General . 

The  audit  disclosed  that  Martin  Marietta  Energy  Systems  had. 
contrary  to  DOE  policy,  commenced  work  on  the  task  before 

8 


84 


receiving  DOE  approval,  performed  work  outside  the  scope  of  the 
funding  documents,  and  exceeded  the  authorized  funding. 

For  example,  as  part  of  a  Work  for  Others  project  to  develop 
management  information  systems,  Martin  Marietta  Energy  Systems 
reimbursed  ManTech  $102,000  for  labor  and  overhead  for  work 
performed  from  December  1988  through  April  24,  1989.   The 
technical  project  officer  neither  authorized  ManTech  to  begin 
work  nor  identified  the  tasks  to  be  performed  until  April  25, 
1989,  and  received  no  progress  reports  showing  the  work  performed 
by  the  subcontractor.   Additionally,  the  subcontract  was  not 
approved  by  DOE  until  March  27,  1989.   We  were  advised  that  the 
technical  project  officer  was  involved  in  other  activities  at  the 
time  invoices  were  approved  for  payment.   Thus,  the  invoices  may 
not  have  been  thoroughly  examined  before  they  were  paid. 

As  a  result  of  the  audit,  we  questioned  the  allowability  of  the 
$102,000.   We  also  questioned  $375,000  in  expenditures  for  work 
which  was  outside  the  scope  or  which  exceeded  approved  funding 
levels.   We  recommended  that  the  contracting  officer  make  a  final 
determination  on  the  allowability  of  these  costs.   Management 
agreed  to  have  the  contracting  officer  review  the  questioned 
costs.   As  of  July  1,  1993,  a  decision  by  the  Contracting  Officer 
had  not  been  made. 
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In  Dttceaber  1990  we  reported  that  Martin  Marietta  Energy  Sysl 
controls  over  subcontracting  In  the  Work  for  Others  Prograa 
needed  to  be  strengthened.  A  review  of  28  procureaents,  valued 
at  886  allllon,  shotted  the  need  for  nore  specific  procedures  to 
■axlalse  competition  In  the  subcontractor  procurement  process. 
Furthermore,  there  was  a  need  for  Martin  Marietta  to  fully 
document  the  Justification  for  sole-source  procurements  and  to 
avoid  even  the  appearance  of  directed  procurements. 

Specifically,  we  found  that: 

e  12  subcontracts  reviewed  %fere  sole  source  procurements 

but  In  nine  Instances  the  Justification  for  such 

procurements  was  not  compelling, 
o  All  28  of  the  subcontract  files  contained  uemm   Indication 

of  sponsoring  agency  Input  to  the  subcontractor  selection 

process.  For  instance: 

—  Me  noted  that  14  of  the  subcontractors  had  previously 
worked  as  contractors  to  the  sponsoring  agencies  on 
tasks  which  were  similar  to  the  Hork  for  Other 
Projects. 

—  We  found  that  five  of  the  subcontractors  had  provided 
their  work  products  directly  to  the  sponsoring  egenoy 
rather  than  to  DOE. 
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An  example  which  Illustrates  sponsoring  agency  Input  to  the 
subcontractor  selection  process  concerned  an  interagency 
agreement  with  the  Navy  Finance  Center.   This  agreement  provided 
for  development  and  implementation  of  an  accounting  system. 
Martin  Marietta  Energy  Systems  entered  into  a  sole- source 
subcontract  to  obtain  the  services  of  a  firm  that  they  became 
aware  of  through  the  sponsoring  agency.   The  justification  for 
the  selection  of  the  firm  was:   (1)  extensive  prior  experience 
with  the  development  of  the  Navy  Headquarters  Financial  System, 

(2)  prior  and  unique  experience  with  the  accounting  system;  and 

(3)  unanticipated  changes  in  schedule  requirements.   Although 
prior  experience  is  a  valid  factor  in  selecting  a  firm  in  a 
competitive  procurement,  it  is  inappropriate  as  the  primary 
justification  for  preselecting  a  firm  in  a  sole-source 
procurement . 

This  audit  also  disclosed  yearend  spending  of  funds  by  sponsoring 
agencies.   As  an  example,  22  percent  of  the  obligations  in  the 
year  reviewed  were  provided  in  the  last  month  of  the  year.   The 
high  percentage  of  funds  obligated  during  the  last  month  of  the 
Fiscal  Year  may  indicate  that  the  sponsoring  agency  either  did 
not  adequately  plan  its  acquisitions  or  that  it  attempted  to  use 
the  Work  for  Others  Program  to  obligate  funds  before  the  funding 
authority  expired. 


11 


87 


We  recommended  that  the  Oak  Ridge  Operations  Office  direct  Martin 
Marietta  Energy  Systems  to  strengthen  subcontract  procurement 
procedures  and  practices.   This  was  to  specifically  include 
clearly  identifying  what  would  be  an  acceptable  basis  for  placing 
sole-source  procurements  —  such  as  the  vendor  uniqueness  —  and 
fully  documenting  all  such  procurements.   Further,  we  recommended 
that  the  Oak  Ridge  Operations  Office  ensure  that  any  real  or 
apparent  directed  procurements  to  specific  subcontractors 
identified  or  suggested  by  a  sponsoring  agency  be  eliminated. 
Management  concurred  with  the  recommendations  and  reported  that 
corrective  action  had  been  completed. 

In  summary,  while  the  magnitude  of  the  DOE's  Work  for  Others 
Program  has  decreased  as  the  missions  of  DOE  and  the  sponsoring 
agencies  have  changed,  the  program  still  represents  a  significant 
portion  of  DOE'S  expenditures.   The  Office  of  Inspector  General 
will  continue  its  efforts  to  review  the  internal  control 
structure  necessary  to  prevent  uneconomic,  inefficient  or 
inappropriate  activities  under  this  program. 

This  concludes  my  prepared  remarks,  Mr.  Chairman.   I  will  be 
pleased  to  answer  any  questions  you  or  your  colleagues  may  have. 
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TERRESSEE  VALLEY  AUTHOKITY 
OFFICE  OF  THE  IRSPECTOB  GEREKAL 

CORGSESSIOHAL  TESTIHORY 

OR 

TECHR0L06T  BB0KESIR6  PROGBAM 


IRTRODUCTIOR 

During  Hay  1991,  the  President  of  TVA's  Resource  Group  (R6)  requested  the 
Office  of  the  Inspector  Genersl  (OIG)  review  the  activities  of  the  TVA 
Technology  Brokering  Program  (TBP).  The  RG  President  expressed  concerns 
about  the  rapid  expansion  of  the  program.  We  Initiated  a  program  audit  in 
July  1991  with  the  objectives  of  determining  if:   (1)  TVA  and  funding  agencies 
were  complying  with  applicable  laws  and  regulations  and  (2)  the  program  was 
achieving  its  intended  objectives.  We  conducted  this  review  Jointly  with  the 
Department  of  Defense  (DOD)  Office  of  the  Inspector  General  (DODIG).  The 
DODIG  reviewed  DOD's  activities  under  this  program  and  found: 

•  During  FT  1991,  the  DOD  Issued  245  interagency  orders  to  the  TBP  valued  at 
almost  $130  million.  The  DODIG  determined  that  only  2  of  the  245 
interagency  orders  issued  were  properly  authorized  as  required  by  DOD  and 
government  regulations. 
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*  DOD  Issued  93  of  the  above  orders,  vslued  st  178  nllllon,  that  the  D0DI6 
considered  inappropriate  year-end  spendins  of  expiring  funds.  The  orders 
were  issued  during  the  last  two  months  of  the  FY  and  were  due  to  expire  on 
September  30,  1991. 

Our  review  of  TVA's  activities  in  this  program  determined  that  TVA  relied  on 
DOD  certifications  that  they  had  followed  their  own  procedures  and 
ragulationa.  However,  the  following  weaknesses  in  TVA's  program  may  have 
contributed  to  TVA's  acceptance  of  unauthorized  DOO  orders. 

*  TVA  relied  on  cooperstors  to  market  the  TBP  to  funding  agencies.  The  TBP's 
passive  role  in  marketing  and  explaining  the  program  may  have  resulted  in 
mlsundcrstsndings  regsrding  the  legal  responsibilities  of  the  funding 

.agencies  and  TVA.  Some  agencies  were  under  the  impression  that  TVA  was 
taking  responsibility  for  determining  compliance  with  laws  applicable  to 
the  DOD. 

*  TVA  accepted  interagency  orders  that  did  not  meet  the  objectives  of  the 
TBP — to  broker  research  and  development  (SfcD)  projects  within  the  Tennessee 
Valley,  to  promote  development  of  Valley  firms,  and  to  license  or 
commercially  develop  project  results.  Contrary  to  these  objectives,  many 
projects  were  not  BU>  and  were  perfoned  outside  the  Tennessee  Valley;  and 
no  deliverables  have  yet  been  licensed  or  commercially  developed. 


*  TVA  inappropriately  used  cooperative  agreements  to  procure  goods  and 

•errlcM  for  the  DOD.  Cooperative  agreements  do  not  require  advertising  or 
competition  and  should  not  be  used  when  the  primary  purpose  is  to  acquire 
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property  or  services  for  the  direct  benefit  or  use  of  the  United  States 
CovernDent.  However,  the  majority  of  the  projects  ve  reviewed  were 
primarily  procurements  of  computer  hardware  and  software,  automated  data 
processing  systems,  training  and  administrative  systems,  and  weapon  systems. 

We  made  several  recommendations  to  provide  additional  controls  on  the  TBP 
program.  The  President,  S6,  generally  concurred  with  our  reconmiendatlons  and 
has  provided  corrective  action  plans  which  the  OIG  has  accepted.  To-date 
management  has  not  notified  the  016  regarding  the  completion  of  their  action 
plan.  The  B6  is  undergoing  a  major  reorganization  with  substantial  changes  in 
management  personnel  and  is  continuing  their  evaluation  of  this  program.  The 
OIG  plana  to  conduct  a  follow-up  review  at  the  end  of  FY  1993  to  determine  if 
program  deficiencies  have  been  corrected. 

BACKGROUND  OF  REVIEW 

During  our  initial  discussions,  TVA  program  managers  indicated  TVA  was  relying 
on  the  funding  agencies  to  certify  their  own  compliance  with  applicable 
procurement  laws  and  regulations.  Since  the  DOD  represented  over  97  percent 
of  the  orders  placed  with  the  TBP  (Attachment  1),  we  contacted  the  DODIG  and 
requested  their  assistance.  The  DODIG  agreed  to  review  their  own  agencies' 
activities  to  determine  if  the  funding  agencies  were  in  fact  complying  with 
DOD  procurement  rules  and  regulations.  The  DODIG  informed  us  that  the  DOD 
agencies  did  not  maintain  sny  traceable  records  regarding  interagency 
agreements,  since  the  agreements  were  not  processed  through  the  normal 
procurement  channels.  The  DODIG  stated  the  only  way  they  became  aware  of 
these  activities  was  when  the  procuring  agency  contacted  them.  The  DODIG  also 
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informed  us  that  their  auditors  would  need  to  review  TVA  records  to  determine 
the  DOD  agencies'  activities.  The  DODIG  informed  us  in  July  1991  that  a  site 
visit  would  be  planned  for  aometime  during  October  1991. 

We  also  met  with  personnel  from  the  Library  of  Congress  Inspector 
General  (LOCIG)  to  obtain  information  on  similar  problems  the  Library  of 
Congress  encountered  with  a  program  called  Federal  Library  and  Information 
Hetwork  (FEDLIRK).   We  learned  that  in  late  1989  the  LOC  received  negative 
publicity  for  using  FEDLIRK  as  a  contract  pass-through  for  DOD  agencies.  The 
Chairman  of  the  Senate  Governmental  Affairs  Committee  accused  the  LOC  and  the 
DOD  of  "laundering  funds  for  one  another  by  playing  a  shell  game  with  public 
monies  to  avoid  normal  restrictions."  The  Librarian  of  Congress  acknowledged 
Improper  use  of  FEDLIRK  by  "certain  military  agencies  which  may  have  tried  to 
bypass  regular  Pentagon  procurement  procedures  in  awarding  research 
contracts."  We  also  obtained  information  related  to  the  LOC's  efforts  to 
improve  their  program. 

In  September  1991,  we  learned  that  the  TBP  activity  increased  to  almost 
il30  million  in  September  1991  (Attachment  2).  This  represented  an  increase 
of  almost  tiO   million  in  the  last  two  months  of  the  FY.  We  informed  the  DODIG 
of  this  increase  in  activity.  The  DODIG  became  concerned  about  the 
possibility  of  wasteful  year-end  spending  and  immediately  Initiated  a  review 
of  the  DOD  program  activity  one  month  earlier  than  originally  planned. 
Working  Jointly  with  the  DODIG,  we  completed  our  review  of  TVA's  program  In 
March  1992.  DODIG  issued  their  final  report  In  April  1992. 


93 


Below  we  discuss  (1)  the  background  of  the  TBP;  (2)  DOOIG  and  TVA  OIG  audit 
findings;  and  (3)  TVA  management  response  to  our  audit  findings.   In  addition, 
we  also  discuss  a  follow-up  audit  we  conducted  of  a  contract  between  TVA  and 
the  Tennessee  Center  for  Kesearch  and  Development  (TCED)  under  which  TCEO 
provided  program  assistance  to  the  TBP.  We  have  not  conducted  a  follow-up 
review  to  evaluate  management's  action  or  the  current  status  of  TBP 
operations.  We  are  currently  scheduled  to  conduct  a  follow-up  review  at  the 
end  of  F7  1993. 

BACKGROUHD  OF  PROGRAM 

In  1988,  the  American  Welding  Institute  (AWI)  asked  TVA  to  assist  them  in 
obtaining  contract  work  with  the  U.S.  Ravy.   TVA  had  been  instrumental  In 
bringing  AWI  into  existence  and  provided  administrative,  financial,  and 
management  assistance.  TVA  employees  served  on  the  board  of  AWI  and  had 
an  interest  in  AWI's  success.  It  was  natural  for  AWI  to  ask  TVA  for 
assistance  In  efforts  to  secure  a  source  of  revenue  and  an  outlet  for  the 
■technology  AWI  was  developing. 

TVA  arranged  for  AWI  to  cooperate  with  the  Department  of  the  Havy  on  a 
research  project  to  develop  welding  techniques.  TVA  was  to  receive  the  rights 
to  use  and  commercialize  any  welding  technology  resulting  from  the  AWI  efforts. 

The  arrangement  between  AWI  and  the  Havy  became  the  basis  for  the  TBP.  The 
TBP  was  created  to  assist  Tennessee  Valley  high-technology  firms  obtain  R&D 
projects  from  other  government  agencies  with  TVA  retaining  licensing  and 
commercialization  rights  to  any  technology  developed. 
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The  TBP  has  the  following  three  stated  program  purposes. 

*  To  market  the  technological  resources  of  the  TVA  region  nationally, 
internationally,  and  to  federal  agencies  and  departments  in  an  effort  to 
convince  others  to  utilize  the  institutions  and  firms  in  this  region  to 
accomplish  their  S&O  needs; 

*  To  obtain  non-TVA  funding  for  technology  development  and  commercialization 
in  support  of  Valley  economic  development  and  Job  creation;  and 

*  To  obtain  the  results  of  brokered  K&D  work  for  TVA  use  and  to  license 
others  for  commercial  development  in  the  Valley  region  as  appropriate. 

The  TBP  acts  as  an  intermediary  between  other  federal  agencies  and  private 
aector  "cooperators."  A  typical  TBP  project  is  initiated  by  a  DOD  funding 
agency  issuing  a  Military  Interdepartmental  Purchase  Request  (MIPS).  The  HIPS 
cooDunicates  to  TVA  the  project  name,  the  amount  of  money  budgeted,  the  points 
of  contact,  and  appropriations  information.  TVA  enters  into  an  interagency 
agreement  with  the  funding  agency  based  on  information  provided  by  the  HIPR. 
The  funding  agency  advises  the  TBP  of  the  scope  of  work  (SOW)  and  usually 
specifies  the  cooperator  TVA  should  use  to  perform  the  work. 

TVA  reviews  the  statement  of  work  to  determine  if  it  is  a  R&D  project  prior  to 
accepting  it  into  the  program.  If  the  project  appears  to  be  appropriate  for 
the  TBP,  the  TBP  then  accepts  the  KIPR  and  advance  bills  the  agency  for  the 
funds.  Concurrently,  the  TBP  enters  into  a  cooperative  agreement  with  the 
cooperator  to  accomplish  the  SOW  specified  by  the  funding  agency.  The  TBP 


-6- 


95 


provides  a  program  oanageoent  role  involving  progran  oversight,  direction, 
project  acceptance  and  approval,  and  project  administration.  The  funding 
agency  is  responsible  for  concurring  with  the  cooperator's  workplan  and  budget 
for  technical  accuracy  and  consistency  with  the  scope  of  work. 

The  TBP  grew  from  $500, 000  in  total  projects  in  n   1988  to  alaost  il30  million 
in  projects  at  the  end  of  FY  1991  (Attachment  3).  The  TBP  services  54 
activities  and  agencies  with  112  different  projects  (Attachment  4). 

RESULTS  OF  DODIG  AUDIT 

The  DODIG  issued  a  final  audit  report  on  April  3,  1992.  The  DODIG  informed  us 
of  the  following  findings  related  to  the  DOD's  use  of  the  TBP. 

•  During  FY  1991,  the  DOD  issued  245  Interagency  orders  to  the  TBP  valued  at 
almost  il30  million.  The  DODIG  determined  that  only  2  of  the  245 
Interagency  orders  were  issued  in  accordance  with  authorization 
requirements  in  DOD  and  government  regulations  (Attachment  5). 

•  DOD  Issued  93  of  the  above  orders,  valued  at  $78  million,  that  the  DODIG 
considered  inappropriate  year-end  spending  of  expiring  funds.  The  orders 
were  issued  during  the  last  two  months  of  the  fiscal  year  and  were  due  to 
expire  on  September  30,  1991. 

The  DOD  Comptroller's  office  requested  the  TBP  to  suspend  actions  on  those 
projects  which  were  not  under  contract  by  September  30,  1991.  The  DODIG 
recoDBiended  deobligating  the  funds  and  canceling  the  orders.  According  to  TBP 
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management,  approximately  |60  million  of  the  $78  million  suspended  was 
released  by  the  DOD  and  approval  was  given  for  work  to  continue. 

RESULTS  OF  TVA  016  AUDIT 

Our  review  determined  that  TVA  relied  on  the  DOD  program  managers  to  ensure 
their  agency  was  complying  with  applicable  procurement  regulations.  TVA 
interagency  agreements  included  contract  language  that  required  the  funding 
agencies'  program  manager  to  certify  their  agencies'  compliance.  TVA  managers 
then  relied  on  that  certification  to  be  valid  and  legal. 

However,  our  audit  identified  areas  of  administrative  weakness  that  may  have 
contributed  to  TVA's  acceptance  of  DOD's  unauthorized  interdepartmental 
orders.  The  following  information  describes  the  findings  we  reported  to  TVA 
management . 

1.  TVA  Relied  on  the  Coooerators  to  Market  the  TBP  to  rundin£  Agencies 

TVA  has  a  cooperative  agreement  with  the  TCRD  to  provide  administrative 
assistance  to  the  TBP,  including  marketing  the  program  to  Tennessee 
Valley  firms.  An  officer  of  Technology  Resource  Development  (TRD),  a 
not-for-profit  subsidiary  of  TCRD,  made  presentations  to  potential 
cooperators  and  provided  assistance  in  preparing  proposals,  SOWs,  and 
workplans.  The  cooperator  usually  made  the  first  contact  with  a 
funding  agency.  The  TRD  indicated  they  did  not  initiate  any  contact 
with  funding  agencies. 

The  TBP  manager  stated  he  also  did  not  initiate  marketing  contacts  with 
funding  agencies.  TBP  and  TRD  would,  however,  respond  to  fimding 
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agencies  by  request.  Cooperstors  desiring  •  project  with  a  funding 
agency  contacted  the  funding  agency  and  initially  explained  the  TBP's 
role. 

The  TBP's  passive  role  in  marketing  and  explaining  the  program  may  have 
contributed  to  misunderstandings  about  the  program.   According  to 
responses  received  from  funding  agencies,  some  were  under  the 
impression  that  TVA  was  talcing  responsibility  for  determining 
compliance  with  laws  applicable  to  the  DOD.  A  brochure,  prepared  by 
TBP  and  sometimes  sent  by  request  to  funding  agencies,  did  not  clearly 
point  out  the  requirements  for  forwarding  interagency  orders  to  TVA. 

2.   TVA  Accented  DOD  Orders  That  Did  Hot  Appear  to  Meet  Program  Oblectlves 

The  TBP's  objectives  were  to  broker  EiD  projects  within  the  Tennessee 
Valley,  to  promote  economic  and  technological  development  of  Valley 
firms,  and  to  license  or  commercially  develop  project  results.  We 
found  the  following  instances  of  failure  to  meet  program  objectives. 

a.  The  TBP  did  not  ensure  projects  were  RM).  There  is  evidence  that 
funding  agencies  were  encouraged  by  TBP  and  TED  to  classify  work  as 
S&D  to  have  the  project  included  in  the  program.  For  example,  the 
TBP  provided  sample  forms  which  included  boilerplate  language 
requiring  the  use  of  statements  such  as  "cooperative  research  and 
development  effort  between  ^aponaor)   .  the  Tennessee  Valley 
Authority,  and  ...  in  the  research  and  development  of  — CuMBC  Cf 
project)   ."  Our  review  of  42  projects  brokered  by  the  TBP 
disclosed  that  only  five  were  clearly  BtD  activities.  Part  235  of 
the  DOD  Federal  Acquisition  Regulations  (FAR)  Supplement  defines 
R&D:   "Generally  it  does  not  cover  the  management  and  support 
category  ....  Management  and  support  means  all  effort  directed 
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toward  support  of  installations  or  operations  .  .  .  and  maintenance 
of  test  aircraft  and  ships.  Research  means  all  effort  of 
scientific  study  and  experimentation." 

The  majority  of  the  projects  we  reviewed  were  primarily 
procurements  of  computer  hardware  and  software,  automated  data 
processing  (AOP)  systems,  training  and  administrative  systems,  and 
weapon  systems.  Typical  descriptions  of  the  projects  reviewed 
include  the  following: 

AVIATIOW  LAW — "Develop  the  prototype  DOS  functional  connectivity 
and  interface  to  the  existing  workplace  automation  and  commxmica- 
tion  .  .  .  review  the  design  provided  .  .  .  the  cooperator  shall 
also  procure,  deliver,  and  prepare  all  hardware/software  components 
for  final  installation."  Stated  simply,  we  concluded  the  funding 
agency  wanted  to  network  their  personal  computers  using  off-the- 
shelf  local  area  network  (LAR)  hardware  and  software.   In  fact,  the 
funding  agency  provided  the  cooperator  with  a  shopping  list  and 
design  for  the  LAN. 

PWIS-2 — Required  the  cooperator  to  "enhance  the  Clipper-based 
Prisoner  of  War  Information  System  .  .  .  and  the  Correctional 
Reporting  System."  Clipper  is  an  off-the-shelf  compiling  program 
for  use  with  dBase  commercial  database  software. 

CDR-PROTOTYPE — "Research  the  design,  development,  and  demonstration 
of  a  prototype  Compact  Disk-Read  Only  Memory  (CD-ROM)  product  that 
will  contain  a  portion  of  RACA  Bibliographic  records  currently 
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available  ....  Purchase  the  CD-ROM  development  and  retrieval 
license  for  prototype  system.   The  off-the-shelf  CD-KOM  search  and 
retrieval  software  will  allow  quick  and  easy  access  to  the  data." 

This  project  is  essentially  the  conversion  of  existing  data  to  a 
different  storage  medium. 

AALPS "A  prototype  version  of  AALPS  (Automated  Airload  Planning 

System)  has  been  implemented  on  Sun/3  platforms.  This  version 
has  been  tested,  documented,  and  accepted  by  the  army  and  the 
current  users  have  been  trained.   Conversion  to  STAMIS  AALPS  will 
require  porting  the  prototype  ...  to  a  portable  INTEL  80386 
platform  .  .  .  ."  Simply  stated,  we  concluded  the  existing  system 
will  be  converted  to  run  on  IBM  PC  compatible  laptop  computers. 

b.   The  TBP  allowed  DOD  agencies  to  specify  a  cooperator  to  work  the 
project.  The  majority  of  the  cooperators  specified  were  not 
located  in  the  Tennessee  Valley.   In  fact,  many  of  those 
cooperators  were  located  in  the  Washington,  D.C.,  area  and  had 
long-standing  relationships  with  the  funding  agencies.   The  TBP  was 
unable  to  suggest  competent  Valley  cooperators  because  they  had  not 
developed  a  database  or  inventory  of  potential  Valley  cooperators 
and  their  expertise. 

Funding  agencies  designated  approximately  $59  million  to 
cooperators  outside  the  Tennessee  Valley  during  FY  1990  and 
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FY  1991.   In  addition,  the  two  largest  Valley  cooperators,  TCRD  and 
The  University  of  Tennessee,  subcontracted  85  percent  and 
65  percent,  respectively,  of  their  billings  through  September  30, 
1991,  to  non-Valley  firms  (Attachment  6). 

c.  Although  the  TBP  has  operated  for  three  years,  no  deliverables  were 
licensed  or  coonercialized.  That  is  not  necessarily  a  failure  of 
the  program  to  meet  an  objective  because  many  projects  are 
long-term.  However,  we  were  not  aware  of  TBP  plans  for  licensing 
or  commercialisation  of  project  results  at  the  time  of  our  audit. 

3.  TVA  Inappropriately  Osed  Cooperative  Atreeaenf  to  Procure  Cood.  «nil 
Services  for  the  POP 

CC  determined  that  a  cooperative  agreement  could  be  the  appropriate 
contracting  instrument  for  projects  that  met  the  TBP  program 
objectives.  The  following  points  raise  significant  questions  about 
whether  cooperative  agreements  were  appropriate  for  the  projects  we 
reviewed. 

a.  Many  of  the  projects  were  Federal  Information  Processing  (FIP),  an 
AOP  elassifleatlen  according  to  Federal  Information  Eesouree 
Management  Regulations  (FIRMS)  Bulletin  A-1.  According  to  the 
FIRMR,  those  projects  should  be  treated  as  competitive 
procurements . 
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b.  The  Federal  Grant  and  Cooperative  Agreement  Act  (31  USC  6301-08) 
specifies  characteristics  of  cooperative  agreements  and  procurement 
contracts.  That  Act  lists  "substantial  involvement  is  expected 
between  the  executive  agency  and  the  .  .  .  recipient"  as  a 
characteristic  of  a  cooperative  agreement.  The  TBP,  as  previously 
stated,  is  not  technically  involved  in  the  work  conducted  by 
cooperators.  The  Act  further  requires  a  procurement  contract  when 
"the  principal  purpose  of  the  instrument  is  to  acquire  (by 
purchase,  lease,  or  barter)  property  or  services  for  the  direct 
benefit  or  use  of  the  United  States  Government." 

c.  The  use  of  cooperative  agreements  made  the  TBP  attractive  to  DOD 
funding  agencies.   Since  advertising  and  a  competitive  selection 
process  were  not  required,  TVA  could  enter  into  an  agreement  in 
substantially  less  time  than  a  DOD  contracting  authority.  The  use 
of  cooperative  agreements  likely  contributed  to  DOD's  increased 
contract  activity.   In  fact,  the  President  of  TKD  felt  that  without 
the  use  of  cooperative  agreements,  the  program  would  probably  fail. 

d.  The  use  of  cooperative  agreements  did  not  provide  adequate  payment 
terms  for  proper  contract  administration.  The  cooperative 
agreement  cost  principles  require  that  costs  Incurred  be  prudent 
and  reasonable.  TVA  approved  payment  of  invoices  based  on  the 
availability  of  budgeted  funds.   In  many  cases,  the  cooperator's 
budget  did  not  provide  adequate  details  to  properly  monitor  costs. 
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There  was  no  requirement  for  fixed  labor  or  overhead  rates.  There 
was  also  no  requirenent  for  billln*  travel  expenses  in  accordance 
with  Federal  Travel  Regulations  as  Is  common  on  government 
contracts. 

4,  Other  Admlnlatratlve  Flndlnta 

a.  The  TBP  charged  a  "cost  recovery  fee"  of  up  to  10  percent  of  the 
amount  received  from  the  funding  agency.  The  Economy  Act  allows  an 
agency  to  recover  its  cost  of  doing  work  for  another  agency  under 
an  Interagency  agreement.  The  TBP,  however,  had  not  attempted, 
through  any  analysis,  to  relate  Its  actual  cost  of  operating  the 
program  to  the  fee  charged. 

b.  The  funds  received  from  funding  agencies  are  deposited  In  an 
Interest  bearing  account.  As  of  December  31,  1991,  approximately 
|85  million  was  on  deposit  earning  about  4.5  percent  Interest.  The 
D0DI6  cited  a  U.S.  Treasury  opinion  that  may  not  allow  TVA  to  use 
the  Interest  earned  on  those  funds.  Interagency  agreements  did  not 
address  entitlement  to  the  Interest  earnings. 

MAKAGEMERT  SESPORSE 

TVA  management  generally  agreed  with  our  findings  and  provided  action  plans 
lAich  addressed  our  recommendations.  The  proposed  actions  included: 
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1.  Development  of  an  Information  docuaent  which  clearly  identifies  the 
roles  and  responsibilities  of  TVA,  fimding  agencies,  and  cooperators. 

2.  Implementation  of  controls  which  verify  proper  funding  agency  approvals 
prior  to  entering  into  an  Interagency  agreement. 

3.  Development  of  specific  selection  criteria  to  evaluate  project 
proposals  to  ensure  projects  comply  with  program  objectives. 

A.      Development  of  a  capability  database  which  identifies  Valley  firms  and 
institutions  that  are  qualified  to  participate  in  the  TBP. 

5.  Refinement  of  the  contracting  process  to  ensure  the  proper  use  of 
cooperative  agreements. 

6.  Improvements  in  the  monitoring  of  cost,  performance,  and  efficiency  of 
cooperators. 

7.  Development  of  a  cost  analysis  which  Justifies  the  fees  charged  to 
f\jnding  agencies  for  the  TBP  activities. 

8.  Bevlew  the  issue  of  entitlement  of  interest  earnings  on  advance 
payments. 

Since  the  issuance  of  our  report,  the  former  TVA  Inspector  General  has 
become  the  new  President,  Resource  Group.  Many  program  changes  have  taken 
place  as  well  as  many  personnel  changes  in  the  program  management.  The 


-15- 


104 


TVA  OIG  has  not  conducted  a  follow-up  review  to  ascertain  If  the  planned 
actions  have  been  loplemented  or  to  evaluate  the  current  status  of  the 
program.  According  to  TBP  management,  program  activity  for  FY  1992 
declined  significantly  (Attachment  7).  A  follow-up  review  is  planned  at 
the  end  of  FY  1993. 

AUDIT  OF  TERRESSEE  CERTEK  FOR  RESEARCH  AND  DEVELOPMENT 

As  a  follow-up  to  the  TBP  program  audit,  the  TVA  016  conducted  an  audit  of 
TVA's  contract  with  the  TCRD.  This  review  was  prompted  by  the  concerns 
expressed  by  various  cooperators  participating  in  the  TBP  that  TCRD  held  an 
unfair  advantage  in  getting  contracts  with  TVA  as  a  cooperator  because  TCRD 
also  provided  program  management  assistance  to  the  TBP.  Our  audit 
disclosed  the  following: 

1.  TCRD  is  a  not-for-profit  corporation  established  to  (1)  enhance  the 
economic  development  of  the  Tennessee  Valley  region  by  commercializing 
the  results  of  R&D  originating  within  public  and  private  Institutions 
and  (2)  create  a  national  role  model  for  technology  transfer  and  the 
associated  creation  of  wealth. 

2.  TVA  contracted  with  TCRD  to  provide  program  assistance  by  (1)  marketing 
the  TBP,  (2)  reviewing  and  recommending  potential  projects  and 
cooperators,  (3)  assisting  cooperators  in  developing  and  preparing 
workplans  and  budgets,  and  (4)  commercializing  technologies  and 
processes  developed  through  the  TBP. 


-16- 


105 


3.   In  addition  to  providing  program  assistance,  TCSD  participated  in  the 
program  as  a  cooperator.  During  the  period  of  our  review,  TCRD  was  a 
cooperator  designated  for  projects  In  excess  of  $20  million.  During 
FY  1991,  TCRD  received  about  35  percent  of  the  in-Valley  funding. 
Revenues  from  the  TBP  were  projected  to  represent  about  75  percent  of 
TCRD's  total  revenue. 

We  determined  that  TCRD's  dual  role  created  an  organizational  conflict  of 
Interest  and  we  identified  areas  for  improving  contract  administration.  We 
recommended  that  the  President,  RG  resolve  the  conflict  in  addition  to 
other  administrative  recommendations.  RG  generally  concurred  with  our 
findings  and  provided  action  plans  which  appear  to  address  the  audit 
findings.   RG  is  currently  in  the  process  of  implementing  their  action 
plan;  however,  we  have  not  conducted  a  follow-up  review  on  the  status  of 
TVA's  relationship  with  TCRD. 
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Attachment  1 


TECHNOLOGY  BROKERING  PROGRAM 
FUNDING  AS  OF  9/30/91 
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Attachment  2 


TECHNOLOGY  BROKERING  PROGRAM 
ORDERS  RECEIVED  BY  FISCAL  YEAR 


FY  88    FY  89    FY  90    FY  91     FY  92 
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Attachment  3 


TECHNOLOGY  BROKERING  PROGRAM 

PROJECT  FUNDS  OBLIGATED  BY  MONTH 

FISCAL  YEAR  1991 
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Attachment  4 
Page  1  of  5 
FUNDING  AGENCIES  AND  PROJECTS 

FOR  FY  1991 

Department  of  th*  Air  Force 

U.  S.  Department  of  the  Air  Force 

Test  a  Revise  Tank  and  Line  Precision  Testing  Method 
Programs  &  Resources  Division,  Resources  Branch.  Logistics 

Information  Systems  Engineering  Program 
Headquarters,  Military  Airlift  Command 

Development  of  the  Military  Airlift  Command  (MAC)  Data  Standardization  Project 

Development  and  Support  of  Military  Airlift  Command-Underground  Storage  Tank  Program 
National  Guard  Bureau 

Development  of  Geographic  Information  System  at  Air  National  Guard  Installations 
Headquarters.  Air  Force  Systems  Command 

Development  of  an  Acquisition  Process  Expert  System 
Headquarters.  Air  Force  Development  Test  Center  AFSC/Wright  Laboratory 

Research  artd  Development  of  an  Optoelectronic  Computer  System  for  a  Real-Time  Target 
Image  Simulation  for  the  KitKtic  Kill  Vehicle  Hardware  in  the  Loop  Sinuilator  (KHILS) 
Testing 
Headquarters  Tactical  Air  Command 

Development  of  a  Prototype  Community  Housing  Analysis 

Research  and  Development  and  Testing  of  a  Quality  Improvement  and  Measuring  System 

Research  and  Development,  Test.  Evaluation,  and  Proof  of  Principal  Demonstrations  Project 
Dealing  with  Envtronmental  Management,  Restoration,  Compliance,  and  Policy 
Headquaners,  Electronic  Systems  Division 

Development  of  Ground  Mission  Planning  for  the  Special  Operations  Forces  Planning  and 
Rehearsal  System 

National  Aeronautics  artd  Space  Administration-Scientific  Sc.  Technical  Information  Division 

Review  of  NASA  Ii«em«tional  Scientific  and  Technical  Infonnation  (STI)  Program 

Design,  Develop,  and  Denwnstrate  a  Prototype  Compact  Disk-Read  Only  Memory  (CD- 
ROM)  Product 

Develt^  Intelligent  Gateway  Techriology  Prototype 

Research  the  Design,  Development,  and  Demonstration  of  the  Aeronautics  Science  and 
Technology  Dau  Netwodc  Dau  Locator 

Develop  Information  for  Users  of  NASA-STI  Products  and  Services 

NASA-Sn  Special  Snidies  Projea 

Support  for  Interagency  Cooperation  Activities  (Commerce.  Energy.  NASA.  NLM,  &.  DOD 
Infotmatian) 

Implement  an  InteUigem  Gateway  Processor 

Development  of  Space  Transportation  and  Exploration  Office  Program 

Development  of  State-of-the-Art  Space  Propulsion  Maintenance  and  Tracking  System 

Develop  Emergency  Vehicle  Alen  System  (EVAS) 
National  Aeronautics  and  Space  Administration-Marshall  Space  Flight  Center 

Profiler  Signal  Detection  Improvements 

Digital  Microwave  Communicator  System  (DMCS)  Breakout  Engineering  Analysis 
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U^.  Army 

Training  &  Doctrine  Command 

Evaluation  of  Hazardous  Waste  Disposal  Operations 
Information  Systems  Command  -  MICOM 

Proof  of  Concept  Development  for  Downloading  Digital  Infomiation 

Develop  System  for  DSREDS/EDCARS  (D/E)  to  Become  Computer-Aided  Acquisitions 

Logic  System  (CALS)  Compliant 
Information  System  Engineering  Program 

Weapon  Systems  Engineering  Analysis  for  Sofrwaie  and  Hardware 
Analysis  and  Modeling  of  Polarimetric  MMW  Signals  at  28.8  GHz  in  Gear  Air.  Rain  Snow, 

and  Dust 
Support  Services,  Assembly,  Fabrication,  and  Research  and  Development  Laboratory  Services 

for  USAISC-MICOM  Information  Architectures  and  Engineering  Environments 
Research  Development  Test  and  Evaluaticm  and  Logistics  Analyses  of  Joint  Unmanned  Aerial 

Vehicles  (UAV)  Oose-  and  Short-Range  Programs 
Suppwn  of  U.S.  Army  Multiple  Launch  Rocket  System  (MLRS)  M270  Family  of  Munitions 

(MFOM)  Command  and  Control  Interoperability 
Development  of  the  USAISC-MICOM  Counter- Drug  Center 
Development  of  the  USAISC-MICOM  Advanced  Software  Engineering  Concepts  Center, 

Electronic  Meeting  System  Centers,  Local  Area  Network  Research  Center,  and  Nerwoilc 

Investigation  and  Integration  Center 
Development  of  the  Army  Program  Executive  Office,  Aviation-AVSCOM/ISC  Lan 

Augmentation 
Support  of  the  Aimy  Tactical  Missile  Systems  (ATACMS)/Pershing  11  (PII)  Development 

Program 
PATRIOT  Projea  Office-USAMICOM 

Develop  Command,  Control,  and  Commuiucations  Architecture 
Support  for  PATRIOT  Automated  Logistics  System 
Program  Executive  Office,  Standards  Army  Management  Information  System 

Develop  Plans  for  Converting  to  Standard  DOD  Ada  Comfwter  Language 
Cost  Analysis  Management  Study  in  Suppon  of  USAPEO,  ST  AMIS,  ISM 
Study  of  Alternative  ISM  Integration  Concepts  Utilizing  Application  Connectivity 

Engineering 
Special  Operations  Command 

Develop  Command,  Control,  Communications,  Computers,  and  Intelligence  Systems  for 

Special  Operations 
Purchase  of  Snident  L^tops  for  the  U.S.  Army  John  F.  Kennedy  Special  Warfare  Center  and 

School 
Support  Development  of  the  Special  Operations  Forces  Planning  and  Rehearsal  System 

Ground/Maritime  Mission  Planning  System 
Development  of  U.S.  Army  4th  Psychological  Operations  Group  Information  Engineering 

Projea 
Combined  Arms  Suppon  Command 

Develop  Automated  Air  Load  Planning  System 
Army  Battlefield  Interface  Concept  and  User  Interface  Requirements 
Analysis  Suppon  for  Combat  Service  Suppon  Control  System 
Joint  Tactical  Fusion  Program  Office 

All  Source  Analysis  Systems  Training  Integration 
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Military  Police  Operations  Agency 

Development  of  Qipper-Based  Prisoner  of  War  Information  System  -  2 
Evaluate  USAREUR  LANS  for  the  U.S.  Amiy  Military  Police  Operations  Agency 
Coips  of  Engineers-Huntsville  Division 

Development  of  Training  Management  Automated  Systems  and  Training  Audio  Visual 
Products 
Communications  Electronic  Command 

Land  Combat  Support  Systems  (LCSS)  Conversion  to  Intermediate  Family  of  Test  Equipment 

(IFTE) 
Support  of  Teampack  Diagnostic  Expert  Enhancement 
Hany  Diamond  Laboratories 

Support  for  Developmem,  Evaluation,  and  Technology  Transfer  of  Soldering  Technologies 
Design,  Development,  and  Im{dementation  of  Army  Materiel  Command  Management 
Information  System 
Aviation  Systems  Command 

Develop  Mathematical  Modeling  of  Millimeter  Wave  Radar  Target  Detection  and  Tracking 

Technology 
Develop  Mathematical  Modeling  of  Millimeter  Wave  Radar  Targets  in  Background  Gutter 
Materiel  Command,  Systems  Integration  and  Management  Activity 

Development  of  Strategic  Logistics  Initiatives  for  User  Based  Requirements  Determination 
Support  of  Standard  Depot  System  Maintenance  and  Standard  Industrial  Fund  Financial 
System 
Headquarters,  Office  of  the  Director  of  InstaUation  Management 
Development  of  the  Installation  Support  Modules  Program 

Development  of  the  Installation  Suppon  Modules  (lSM)/MACOM  Integrated  Support 
Modules  (MISM)  Program 
Information  Systems  Command  Soft^^are  Development  Center 

Information  Systems  Engineering  Program 
National  Guard  Bureau 

Development  of  Geographic  Information  System  at  Air  National  Guard  Installations 
U.S.  Army  Laboratory  Command,  Human  Engineering  Laboratory 

Research  and  Development  in  the  Areas  of  Human  Engineering  for  Army  Weapons  Systems 
(Design  for  Maintainability  Study) 
Information  Processing  Center  Implementation  Transition  Team 

Support  for  the  Integration  of  Army  and  Department  of  Defense  Information  Systems 
All  Source  Analysis  System  Projea  Office  (U.S.  Amiy  Joint  Tactical  Fusion  Program  Office) 
Suppon  for  AS  AS  Systems  Management 

Research,  Develqnnent,  In^lementation  and  Testing  of  AS  AS  Training  System 
Research.  Development,  Implementation  and  Testing  of  ASAS  Interactive  Courseware 
Headquarters,  Third  U.  S.  Army 

Develop  Automated  Airload  Planrung  Systems 

VJi.  Dgpartment  of  the  Naw 

David  Taylor  Research  Cemer 

Fracture  Mechanics  Handbook 

Computer  Modeling  of  Rasma  Arc  Welding  and  Buried  Gas  Tungston  Arc  Welding  Processes 

Common  Test  Method  for  Extracting  Fracmre  Characteriration  Parameters 


112 


Anachment  4 
Page  4  of  5 
Naval  Civil  Engineering  Laboratory 

Development  of  Bioremediaiion  Process  for  Fuel  Contaminated  Soil 
Naval  Air  Systems  Command 

Weld  Expert  Manufacturing  Cell 
High  Thermal  Conduaivity  Fibers 
Support  of  Air  Force  Short-Range  Missile  Systems 

Development  of  Transport  artd  Trainer  Aircraft  Management  Information  System 
Suppon  of  U.S.  Air  Force  Short-Range  Missile  Systems  Joint  Program  with  U.S.  Navy 
Development  of  Transport  and  Trainer  Aircraft  Management  Information  System  for  the 
Naval  Aviation  Depot  Operations  Center 
Naval  Sea  Systems  Command  Detachment 

Develop  Doaiment  Management  Information  System 
Naval  Ocean  Systems  Center 

Develop  Digital  Microwave  Communicator  System  Breakout  Engineering  Analysis 
Naval  Ship  Systems  Engineering  Station 

Develop  the  Machinery  Alterations  (MACHALI),  Engineering  Change  Proposals  (ECP)  Data 

Integration  and  Management  System 
Develop  Machinery  Condition  Assessment  and  Diagnostic  Systems  for  Naval  Surface  Ships 

and  Submarines 
E)evelopment  of  the  Engineering  Procedures/Engineering  Operational  Sequencing  System 

(EOSS)  Data  Integration  and  Management  Systems 
Investigation  and  Development  of  Machinery  Maintenance  Productivity  Processes 
Development  of  Prototype  Modernizations  for  Equipments  and  Systems  Installed  on  Naval 

Ships  and  Crafts 
Development  of  Prototype  Modenuzation  through  Technology  Improvements  for  Naval 

Vessels 
Development  of  Prototypical  and  Second  Generation  Modernizations  for  Naval  Ship  Systems 
Naval  Coastal  Systems  Center 

Develop  Information  for  Maintenance  of  Landing  Craft  Air  Cushion  (LCAC)  Allowance 
Documentation  and  Programs 
Naval  Sea  Systems  Command 

Advanced  Planning  and  Packaging  Support  for  the  Advanced  Industrial  Management  Program 
Technology  Research  and  Development  Suppon  for  the  Advanced  Industrial  Management 
Program 
Naval  Undersea  Warfare  Engineering  Station 

Information  Systems  Suppon  for  Undersea  Weapons  System 

Development  of  Oceanography,  Underwater  Sensor  Systems,  Acoustic  Range  Support  and 

Acoustic  and  Non-acoustic  Anti-submarirK  Warfare 
E>evelopment  and  Tracking  of  Integrated  Logistics  Support  for  the  MK  50  Recoverable 
Exercise  Torpedo 
Naval  ElectToruc  Systems  Security  Engineering  Center 

Development  of  High  Frequency  Antenna  Panem  Measurement  System 
Commanding  Officer,  Naval  Aviation  E>epot 

Development  and  Suppon  of  Aviation  Logistics  Management  Database  Systems 
Headquarters,  Pacific  Missile  Test  Center 

Research  and  Development  of  Con^uter  Aided  Systems  for  the  PMTC  Information 
Resources  Management  Office 
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Department  of  Defeiwe 
Asset  Management  Executive  Agent 

Suppon  of  Interim-Corporate  Infoimation  Management  (CIM)  Systems 
United  States  Sotnhem  Command,  Office  of  the  Commander  in  Chief 

Development  of  Prototype  and  Engineering  Support  for  USSOUTHCOM  Countemarcotics 
CommaiKl  and  Management  System  (CN-CMS) 
Office  of  the  Secretary  of  Defense  Naval  Warfare  and  Mobility  Division 
Support  of  the  Non-Acoustic  Technologies  Initiatives 

Headquarters.  U.S.  European  Command 

Systems  Engineering  &  Technical  Suppon  for  headquarters,  U.S.  Eurq>ean  Command 

I1..S.  Environmental  Protection  AgencT 
Office  of  Toxic  Substances 

Development  of  a  Regulatory  Response  Compilation  Support  System  Workstation  and 
Development  of  program  to  Identify  and  Dcveloptrtent  Risk  Management  Candidates  for 
the  EPA  Chemical  Control  Division 
Development  Menu-driven  System  for  the  Toxic  release  Inventory  Report  Generator  System 

Department  of  Health  &  Human  Services 

National  AIDS  Program  Office 

Development  of  Controlled  Correspondence  Automated  System 
National  Institutes  of  Health/Qinical  Center 

Development  of  the  Qinical  Center's  Materials  Management  Computer  System 

U.S.  Department  of  .lustice 

Drug  Enforcement  Administration 

Research  and  Development  of  Telephone  Subscriber  Data 

I1.S.  Marine  Corns 

Ground  Combat  Center 

Assist  in  Preparing  Air  Emission  Inventory  atxl  Report 

Development  and  Support  of  tlie  Marine  Corps  Ground-Based  Air  Defense  Weapons  and 
Command  and  Control  Systems 

Lony  Beach  Naval  Shipyard 

Implementation  of  Hazardous  Wa<rte  Management  System 

Tennessee  VaMev  Authority  (Power) 

Testing  of  Cavitation-Resistant  Material 

Commander.  United  States  Forces  Korea 

Development  of  an  Armistice  Decision  Support  System 
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Attachment  5 


TECHNOLOGY  BROKERING  PROGRAM 
ORDERS  PROPERLY  AUTHORIZED  BY 

DOD  CONTRACT  OFFICER 

Fiscal  Year  1991 


Proper  Authorization 
Obtained  for  2  Orders 
Valued  at  $880 
Thousand 


No  Authorization 
Obtained  for  243  Orders 
Valued  at  $129  Million 


115 


Attachment  6 


TECHNOLOGY  BROKERING  PROGRAIVT 

DISTRIBUTION  OF  PROJECT  FUNDS 

AS  OF  SEPTEMBER  30, 1991 


TCRD  -  $20  Million  Designated 
(Subcontracted  85%  of  billings 
through  9/30/91  to  Out-of« 
Valley  subcontractors) 


UT  -  $9.3  Million  Designated 
(Subcontracted  65%  of  billings 
through  9/30/91  to  Out-of- 
Valley  subcontractors) 
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Page  1  of  3 

TECHNOLOGY  BROKERING  PROGRAM 

PROJECT  FUNDS  OBLIGATED  BY  MONTH 

FISCAL  YEAR  1992 


14,000,000 
12,000,000 


10,000,000  - 


in 


g    8,000,000 


«e-    6,000,000  - 


4,000,000 


2,000,000  - 


,/ 
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FUNDING  AGENCIES  AND  PROJECTS  FOR  FY  1992 

U^.  DepartniMit  of  the  Air  Force 

Headquaiteis,  Military  Airiift  Command  (Air  Mobility  Command) 

Development  of  the  Militaiy  Airlift  Command  (MAC)  Data  Standardization  Project 
Development  and  Support  of  Military  Airiift  Command-Underground  Storage  Tank  Program 

Headquarters,  Air  Force  Logistics  Command 

Air  Force  Office  of  Support  Equipment  Management  -  Support  Equipment  Recommendation 

Research  Projea 
Development  of  an  Audiovisual  Inventory  and  Control  System  Prototype 
Stqipon  for  Fasteners,  Actuatois,  Connectors,  Tools,  and  Subsystems  Modeling 
Research  and  Development  of  Pathology  Laboratory  LOGMARS  Technology  Insertion 
Project 

Direaorate  of  Intelligence  Resource  Management 

Research  and  Development  of  FOCUS  Resource  Management  System  Prototype 

Nation*]  Awmautics  aiH  SpT>  Admrnktration  (NASA) 

Scientific  and  Technical  Infoimation  Division 

Review  of  NASA  International  Scientific  and  Technical  Infoimation  (STI)  Progiam 

Develop  Intelligent  Gateway  Technology  Prototype 

Research  the  Design,  Development,  and  Demonstration  of  the  Aeronautics  Science  and 

Technology  Dau  Netwoik  Data  Locator 
Develop  Infonnaiion  for  Users  at  NAS  A-STI  Productt  and  Services 
NASA-Sn  Special  Studies  Project 
Iiiq>ieineffl  an  Ii«eUigent  Gateway  Processor 

IJ.S.  Department  of  the  Armv 

Coips  of  Engineers-Huntsville  Division 

Development  of  Training  Management  Automated  Systems  and  Training  Audio  Visual 
Productt 
Headquanen,  I  Coips  and  Fort  Lewis,  Directorate  of  Engineenng  and  Housing 

Research  and  Development  of  Habitat  Restoration 

II-S  D»ii»rtHient  of  the  Naw 

United  States  Naval  Academy 

Development  of  Multi-Media  Educator  Assisted  Netwoiked  System 
Naval  Surface  Warfare  C:enter  Dahlgren  Division 

Electric  Utility  Remote  Concepts 
Naval  Sea  Systems  Command 

Support  for  the  AEGIS  ConTiguration  Control  and  Engineering  Sutus  System 
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FUNDING  AGENCIES  AND  PROJECTS  FOR  FY  1992 

Il.S.  Department  of  the  Nnw  fContinued) 

Commanding  Officer,  Naval  Aviation  Depot 

Development  and  Support  of  Aviation  Logistics  Management  Database  Systems 
Headquarters,  Pacific  Missile  Test  Center 

Research  and  Development  of  Telecommimications  and  Systems  Engineering  for  the  PMTC 
Information  Resources  Management  Office 

VJi.  Department  of  Defense 

Office  of  the  Secretary  of  Defense,  Naval  Warfare  and  Mobility  Division 
Support  of  the  Non- Acoustic  Technologies  Initiatives 

U.S.  Environmental  Protection  Agencv 

Office  of  Toxic  Substances 

Development  of  Menu-Driven  System  for  the  Toxic  Release  Inventory  Report  Generator 

System 
Office  of  Cooperative  Environmental  Management 

Studies  and  Support  for  the  National  Advisory  Council  for  Environmental  Policy  and 

Technology 
IMDA  (no  description  provided) 

ILS.  Department  of  Agriculture 

Commodity  Credit  Corporation 

Research  and  Development  of  Credit  Reform  Systems 

U.S.  Department  of  Health  &  Human  Seirices 

Agency  for  Toxic  Substances  and  Disease  Registry 

Research  and  Development  on  Health-Related  Impact  of  Hazardous  Waste  Sites  Program 
Database  Development  for  DOE  Sites 

United  States  Postal  Service 

Support  Systems  Re -Engineering  Projea 

Assessment  of  Real-Time  Produaivity  Management  System 

1I.S.  Department  of  Commerce 

National  Oceanic  and  Atmospheric  Administration 

Support  of  the  Non-Acoustic  Technologies  Initiatives 
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Mr.  Chairman,  distinguished  members  of  the  Subcommittee, 
thank  you  for  providing  me  this  opportunity  to  discuss  the  Navy's 
position  concerning  inappropriate  use  of  the  Economy  Act  to  carry 
out  interagency  purchases,  and  to  identify  some  of  the  steps  we 
have  taken  to  prevent  further  difficulties. 

Department  of  Defense  (DoD)  Inspector  General  Report  Nos. 
92-069,  93-042,  93-059,  93-068,  and  93-078  address  Department  of 
Defense  utilization  of  civilian  agencies  to  obtain  goods  and 
services.   Two  of  the  reports,  92-069  and  93-042,  document 
deficiencies  in  the  Navy's  management  of  this  process. 

Your  invitation  to  testify  at  this  hearing  cited  three  areas 
of  concern:  circumvention  of  the  requirements  for  competition  in 
contracting,  improper  obligation  of  expiring  year-end  funds,  and 
avoidance  of  normal  contract  administration  and  oversight 
processes.   Other  problems  documented  in  the  DoD  Inspector 
General's  reports  include  inadequate  cost /performance  reporting 
and  excessive  loads  and  charges  added  by  the  servicing  agencies 
and  their  suppliers.   The  Navy  has  concurred  in  the  findings  and 
recommendations  of  the  DoD  Inspector  General  regarding  these 
problems . 

In  the  Navy,  management  control  of  interagency  purchases 
has  been  a  shared  responsibility  of  the  Assistant  Secretary  of 
the  Navy  for  Financial  Management  and  the  Assistant  secretary  of 
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the  Navy  for  Research,  Development,  and  Acquisition.   The 
Assistant  Secretary  of  the  Navy  for  Financial  Management  is 
responsible  for  issuing  regulations  and  other  formal  guidance  to 
ensure  that  funds  are  used  for  authorized  purposes,  in  accordance 
with  limitations  placed  by  Congress  on  their  use.   The  Assistant 
Secretary  of  the  Navy  for  Research  Development  and  Actjuisition, 
as  the  designated  manager  of  the  Navy  procurement  system,  is 
responsible  for  overseeing  and  issuing  formal  guidance  governing 
the  appropriate  use  of  Economy  Act  transactions. 

The  Economy  Act  requires  a  determination  that  interagency 
acquisition  is  cheaper  or  more  convenient  than  direct 
acquisition.   The  Defense  Federal  Acquisition  Regulation 
Supplement  assigns  responsibility  for  this  determination  to  the 
Contracting  Officer.   The  Navy  has  approximately  1500  activities 
with  contracting  authority,  any  of  which  could  be  asked  to 
approve  an  Economy  Act  order. 

The  DoD  Inspector  General  reported,  and  the  Navy  verified, 
that  interagency  acquisitions  were  not  being  submitted  to 
contracting  officers  for  review,  and  that  consequently  the 
required  determinations  were  not  being  made.   The  Navy  issued 
interim  guidance  to  correct  this  problem,  and  designated 
interagency  acquisition  as  a  special  interest  item  for 
Procurement  Management  Reviews.   These  reviews  are  conducted  at 
each  buying  activity  every  three  years,  and  provide  an  in-depth 
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survey  of  regulatory  compliance  and  managemen't  effectiveness. 
They  report  improvement,  particularly  at  major  buying  activities. 

However,  there  have  been  some  continuing  instances  of 
Economy  Act  purchases  not  reviewed  by  a  contracting  officer. 
With  the  assistance  of  Assistant  Secretary  of  the  Navy  for 
Financial  Management,  my  office  recently  initiated  a  review  of 
Navy  purchases  from  the  Department  of  Energy  and  the  Tennessee 
Valley  Authority.   We  do  not  yet  have  responses  from  all  the  Navy 
activities  involved,  but  preliminary  results  indicate  that  some 
Navy  activities  have  not  fully  implemented  existing  interim 
guidance.   We  therefore  plan  to  supplement  this  guidance  with 
explicit  instructions  to  financial  officers  requiring 
verification  that  contracting  officer  review  has  been  obtained 
prior  to  actual  release  of  funds,  a  procedure  already  in  effect 
at  many  Navy  activities.   This  will  be  formalized  by  revising  the 
Navy  Comptroller  Manual. 

Contracting  officers  have  an  important  contribution  to  make 
in  improving  Navy  management  of  interagency  acquisition.   A 
careful  review  of  interagency  acquisitions  by  a  contracting 
professional  can  help  to  ensure  a  thoughtful  consideration  of 
issues  that  might  indicate  a  potential  for  abuse,  and  ensure  it 
is  appropriate  to  purchase  the  required  goods  or  services  from 
the  servicing  agency.   Contracting  officer  review  should  be  a 
means  to  ensure  that  Navy  purchases  utilizing  other  agencies  are 
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as  proper  as  those  we  make  ourselves,   our  interim  guidance,  and 
the  final  guidance  we  will  issue  as  necessary  to  reflect  changes 
to  formal  DoD  guidance  set  forth  in  the  Defense  Federal 
Acquisition  Regulation  Supplement,  reflect  these  concepts. 

Adequate  interim  Navy  guidance  is  in  place,  and  it  will  be 
improved  as  soon  as  revised  DoD  guidance  is  issued.   When  final 
Navy  guidance  is  issued,  it  will  focus  the  efforts  of  contracting 
officers,  and  legal  counsel  where  appropriate,  on  those  types  of 
interagency  acquisition  which  have  been  most  subject  to  improper 
use.   Review  of  interagency  acquisition  will  continue  to  be 
emphasized  in  Procurement  Management  Reviews. 

As  I  mentioned  earlier,  the  Navy  has  some  1500  contracting 
activities  that  may  issue  Economy  Act  orders,  and  additional 
requiring  activities  with  authority  to  do  so  subject  to 
contracting  officer  approval.   We  have  adequate  management 
controls  in  place,  and  are  making  every  effort  to  improve  them 
and  to  ensure  compliance,  but  candidly,  with  so  many  people 
involved,  there  may  be  some  orders  that  will  slip  through  without 
appropriate  review.   We  will  continue  to  monitor  and  improve  our 
performance  in  this  area. 

I  am  ready  to  answer  your  questions. 
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Mr.  Chairman.   Members  of  the  Subcommittee. 

1  appreciate  this  opportunity  to  discuss  the  Tennessee  Valley 
Authority's  (TVA)  Technology  Brokering  Program. 

As  you  know.  Congress  created  TVA  in  1933  to  help  manage  and  develop 
the  natural  and  economic  resources  of  the  Tennessee  Valley.   TVA  is 
probably  best  known  for  operating  one  of  the  nation's  largest  power 
systems.   But  the  TVA  Act  mandates  that  we  also  fulfill  other,  non-power 
responsibilities.   One  of  these  responsibilities  is  supporting  economic 
development  in  the  Tennessee  Valley. 

Over  the  past  60  years,  TVA  has  helped  develop  our  region's  economy 
with  programs  that  have  changed  as  times  demanded  and  opportunities  have 
arisen.   In  1988,  TVA  saw  a  new  opportunity  in  our  Nation's  policy  of 
encouraging  high-technology  development. 

The  Tennessee  Valley  is  home  to  three  major  centers  of  high- 
technology  excellence.   One  is  in  Oak  Ridge,  Tennessee.   Another  is  in 
Tullahoma,  Tennessee.   The  third  is  in  Huntsville,  Alabama. 

Each  of  these  cities  has  a  strong  federal  presence.   Each  has  also 
attracted  well-educated,  highly  trained  people  who  own  or  work  at 
high- technology  businesses. 

In  1988,  TVA's  Resource  Group  established  the  Technology  Brokering 
Program  as  a  way  of  linking  these  small,  high-tech  businesses  with 
federal  agencies  needing  help  with  research  and  development. 

By  bringing  together  private-sector  businesses  with  federal  agencies 
and  other  public  inst i -utions ,  this  program  helps  TVA  leverage  federal 
research-and-development  investment  into  long-term,  technology-based 
economic  growth  for  the  Tennessee  Valley  and  the  Nation. 
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This  growth  can  result  from  the  coomercialization  of  products  and 
technologies  developed  in  conjunction  with  the  program.   And  it  can 
result  from  the  creation  of  more  and  better  jobs  in  high-tech  businesses. 

Recent  studies  show  that  more  than  80  percent  of  new  jobs  created  in 
the  United  States  are  created  by  small  businesses.   By  encouraging  small, 
technology-based  businesses,  TVA's  Technology  Brokering  Program  is 
helping  ensure  long-term  economic  vitality  for  our  region. 

TVA  had  high  hopes  for  the  program,  but  even  we  were  surprised  at 
how  quickly  it  took  off.   By  1991,  the  program  had  attracted  so  much 
business  that  the  Resource  Croup  asked  TVA's  Office  of  the  Inspector 
General  to  conduct  a  review  to  ensure  that  the  program  was  managed 
effectively.   I  was  aware  of  the  review,  because  at  the  time  I  was  TVA's 
Inspector  General. 

My  staff's  review  uncovered  some  problems.   Many  of  these  problems 
centered  on  the  Department  of  Defense's  (D-O-D)  participation  in  the 
program.   In  particular,  we  found  that  TVA  was  relying  on  D-O-D  to  ensure 
its  own  compliance  with  D-O-D  acquisition  procedures,  when  in  fact,  D-O-D 
was  often  not  in  compliance. 

The  Inspector  General's  review  concluded  with  specific 
recommendations  adjusting  the  program's  direction  and  procedures.   Last 
July,  the  TVA  Board  of  Directors  appointed  me  President  of  the  Resource 
Group,  and  now  I  have  the  opportunity  to  implement  those  recommendations. 

As  a  result,  TVA's  Technology  Brokering  Program  has  been 
strengthened  substantially.   Its  processes  have  been  revised  and 
expanded.   And  TVA's  legal  staff  has  confirmed  that  the  program  complies 
with  all  applicable  laws  and  regulations. 

The  Inspector  General's  report  did,  however,  recommend  revisions  to 
TVA's  standards  for  the  program  to  minimize  the  possibility  of  abuses  by 
others.   These  revisions  are  contained  in  the  document  Technology 
Brokering  Program  Overview  and  Guidelines,  which  is  included  with  my 
testimony. 
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These  guidelines  require  that  technology-brokering  projects  meet  all 
applicable  legal  and  regulatory  requirements. 

They  require  that  a  D-O-D  contracting  officer  certify  that  each 
D-O-D  project  complies  with  D-O-D  Economy  Act  procedures. 

And  the  guidelines  require  that  all  technology-brokering  projects 
serve  a  valid  program  interest,  such  as  the  possible  commercialization 
within  our  region  of  products  and  services  developed. 

I  believe  these  guidelines  are  sound,  and  my  staff  and  I  are 
comoiitted  to  making  them  work.   They  correct  the  weaknesses  pointed  out 
in  the  Inspector  General's  report,  and  they  establish  criteria  that  our 
project  cooperators  must  meet. 

But  if  these  criteria  put  TVA  in  the  position  of  inadvertently 
helping  other  federal  agencies  circumvent  their  own  procurement 
procedures,  then  we  will  stop  doing  business  with  those  agencies. 

We  also  will  stop  the  program  if  it  appears  to  no  longer  contribute 
to  the  achievement  of  our  Nation's  goals  for  technology  advancement  and 
TVA's  goals  for  regional  economic  development. 

4 

As  TVA's  Resource  Group  refocuses  TVA's  economic  development 

programs  to  meet  the  challenges  of  the  21st  Century,  our  Technology 
Brokering  Program  will  change  also,  because  we  expect  technology  to  play 
an  important  role  in  meeting  these  challenges. 

Technology  will  be  critical  to  supporting  our  national  defense,  and 
it  will  be  vital  to  maintaining  our  Nation's  competitive  position  in  the 
global  marketplace.   Technology  also  will  be  vital  to  creating  business 
opportunities  and  new  jobs  in  the  TVA  region. 
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Ic  puts  well-trained,  highly  educated  people  to  work. 

It  encourages  the  development  of  small,  high- technology  businesses. 

And  it  demonstrates  to  the  Nation  that  government  can  do  business  in 
a  business-like  way. 

I  understand  that  the  Department  of  Defense  has  taken  steps  to 
ensure  that  it  complies  with  procurement  regulations. 

On  June  28,  Mrs.  Colleen  Preston,  Deputy  Under  Secretary  of  Defense 
(Acquisition  Reform),  testified  before  the  Senate  Armed  Services 
Committee. 

In  her  testimony,  Mrs.  Preston  proposed  sweeping  changes  to  the 
D-O-D  acquisition  process.   She  urged  that  the  "best  practices  of 
commercial  companies"  be  adopted. 

Although  hei:  testimony  focused  on  D-O-D's  procurement,  it  is 
relevant  to  TVA's  Technology  Brokering  Program.   The  development  of 
high- technology  companies  and  the  commercialization  of  technology 
developed  through  D-O-D  contracts  are  worthwhile  goals. 

I  believe  TVA's  Technology  Brokering  Program  has  the  potential  of 
becoming  a  model  for  achieving  these  goals.   We  will  try  to  make  this 
potential  become  a  reality. 

Mr.  Chairman.   Members  of  the  Subcommittee.   Thank  you  for  the 
opportunity  to  appear  before  you.   I  will  be  happy  to  answer  any 
questions  you  may  have. 
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STATEMEMT 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  Joseph  R.  Varady,  Jr.,  Director,  Procurement  Policy 
and  Acting  Deputy  Assistant  Secretary  of  the  Army  for 
Procurement.   I  am  representing  the  Acting  Assistant 
Secretary  of  the  Army  for  Research,  Development  and 
Acquisition  (ASA(RDA)),  who  is  also  the  Army's  Acquisition 
Executive  (AAE)  and  Senior  Procurement  Executive. 

I  am  very  pleased  to  appear  before  the  Subcommittee 
today  to  discuss  important  issues  surrounding  the  use  and 
abuse  of  the  Economy  Act  and  the  related  subject  of 
offloading  of  accfuisition  requirements  outside  the  Department 
of  Defense  (DoD) . 

Before  proceeding,  I  believe  it  is  important  to  first 
clarify  the  terminology  so  that  there  can  be  meaningful  and 
clear  dialogue  on  this  issue.   There  are  nvimerous  and  often 
conflicting  definitions  of  "offloading"  in  circulation,  even 
within  the  procurement  and  audit  communities.   Within  the 
Department  of  the  Army  (DA) ,  "contract  offloading  is  the 
transfer  of  acquisition  requirements  and  funds  to  a 
contracting  office,  activity  or  agency  other  than  th3 
contracting  office  that  normally  processes  the  acquisition 
requirements  of  the  requirements  generating  activity  or 
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sponsor."   Offloading,  if  not  managed  and  executed  properly, 
can  lead  to  loss  of  management  control  and  the  many  abuses 
cited  by  the  Inspector  Generals.   Not  all  offloading  involves 
Economy  Act  transactions;  just  as  not  all  Economy  Act 
transactions  involve  offloading  (such  as  when  the  receiving 
agency  will  fulfill  the  requirement  with  its  own  personnel 
and  other  resources,  as  opposed  to  contracting) . 

We  agree  with  the  DoD  Inspector  General  that  improper 
offloading,  as  well  as  unsupervised  "onloading"  (soliciting 
and  accepting  procurement  requirements  from  others) ,  can  lead 
to  abuses  and  waste.   Examples  of  such  abuses  include: 
failure  to  validate  requirements  or  to  obtain  required 
acquisition  approvals;  inadequate  statements  of  work; 
imprecise  delivery  and  cost/performance  reporting 
requirements;  noncompliance  with  year-end  spending 
limitations;  circumvention  of  normal  procurement  procedures, 
such  as  the  need  to  justify  other  than  full  and  open 
competition;  inadequate  execution  and  management  of  contract 
actions  by  the  receiving  agency;  and,  potential  loss  of 
accountability  for  appropriated  funds. 

The  Army  has  concurred  with  essentially  all  of  the 
recommendations  for  corrective  action  in  our  responses  to  the 
Inspector  General,  DoD  (in  regard  to  final  reports  dealing 
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vith  acquisition  from  Department  of  Energy  (DoE) ,  the 
National  Aeronautics  and  Space  Administration  (NASA) ,  and  the 
Tennessee  Valley  Authority  (TVA) ) .   one  open  action  remains 
unresolved  under  the  TVA  report,  involving  a  dispute  over  the 
return  of  Army  funds  withheld  by  TVA.   We  hope  to  be  able  to 
resolve  this  matter  in  the  near  future. 

The  Army,  while  demanding  scrupulous  adherence  to  all 
laws  and  regulations,  believes  that  there  are  issues  and 
mitigating  factors  that  have  not  been  fully  presented  or 
considered  in  the  DoD  Inspector  Oeneral  reports,  and  would 
like  to  bring  the  following  points  to  the  attention  of  the 
Subcommittee  members  for  your  consideration  in  current  and 
future  deliberations  on  this  subject: 

1.   WHY  it  BftPPem;  Offloading  -  a  «vmptom  of  a  Larger 
Problem;  an  Unresponsive  Procurement  Bvet— .  As  we  stated  in 
our  response  to  the  Inspector  General,  DoD  Draft  Quick- 
Reaction  Report  on  DoD  Procurement  Through  the  Tennessee 
▼alley  Authority, 

"Many  of  the  individuals  responsible  for  offloading  and 
y«ar-end  spending  violations  believe  they  are  acting  in 
the  best  interest  of  the  Army  to  timely  accomplish  their 
assigned  mission  with  dwindling  resources.  We  must  find 
a  way  to  raise  the  credibility  and  responsiveness  of  our 
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organic  contracting  operations  in  addition  to  shutting 
down  the  'inappropriate'  short  cuts.   As  was  the  case 
with  both  Department  of  Energy  and  Library  of  Congress 
offloading,  TVA  and  its  support  contractors 
( 'cooperators' )  actively  advertised  their  quick 
contracting  capability  and  solicited  work  from  DoD 
activities.   Although  these  circumstances  do  not  excuse 
any  blatant  wrongdoing  or  poor  judgment,  they  may 
explain  in  part  the  actions  of  well-meaning  activities 
frustrated  by  a  budgetary  process  and  procurement  system 
that  often  cannot  respond  to  real  time  needs.   If  every 
action  is  a  priority  then  none  of  them  are,  except  to 
the  individual  who  has  the  requirement." 

The  Packard  Commission,  as  quoted  in  the  Introduction  to 
the  Report  of  the  Advisory  Panel  on  Streamlining  and 
Codifying  Acquisition  Laws  (the  "Section  800"  Report) ,  stated 
that  "...  the  legal  regime  for  defense  acquisition  is  today 
impossibly  ctunbersome. . ."   The  Army  has  reformed  and 
streamlined  our  acquisition  organizations,  placing 
responsibility  and  authority  in  the  hands  of  Program 
Executive  Officers  and  Program/Project  Managers  reporting 
directly  to  the  Acquisition  Executive,  but  we  have  not  yet 
streiunlined  or  reformed  the  myriad  of  accreted  laws, 
regulations  and  policies  with  which  they  and  their  supporting 
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contracting  offices  must  comply  to  accomplish  their  assigned 
Missions.   The  Army  is  working  closely  with  the  new  Deputy 
Under  Secretary  of  Defense  for  Acquisition  Reform  to  identify 
and  implement  value-added  reforms  of  the  acquisition  and 
procurement  processes. 

When  the  DoD  Inspector  General  questioned  the 
organizations  that  had  sent  funds  to  TVA  near  the  end  of 
Fiscal  Year  1991  as  to  why  they  did  it,  all  too  frequently 
the  response  was  that  the  supporting  Army  contracting  office 
said  they  could  not  handle  their  requirement  prior  to  the  end 
of  the  fiscal  year  because  of  procurement  leadtimes,  or  that 
additional  paperwork  or  justifications  were  required,  due  to 
statutory  and  regulatory  requirements.   We  found  in  reviewing 
individual  orders  sent  to  TVA  and  DoE  that  many  of  these 
actions  represented  valid,  planned,  unfunded  requirements  for 
which  funding  was  only  made  available  in  the  fourth  quarter, 
primarily  due  to  funding  allocations  and  budget  processes  at 
all  levels  from  the  Pentagon  on  down. 

TVA,  by  comparison,  promised  obligation  of  funds  no 
matter  how  late  in  the  fiscal  year  they  were  received;  fast 
action  in  getting  on  "contract"  and  starting  performance;  and 
they  did  not  require  a  lot  of  paperwork  beyond  the  MIPR.   TVA 
and  its  "cooperators"  actively  marketed  their  ability  to 
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shortcut  the  normal  procurement  process  because  they,  like 
the  Library  of  Congress,  were  allegedly  not  bound  by  the 
Federal  Acquisition  Regulation  or  the  Competition  in 
Contracting  Act.   To  a  Program  Manager  this  looked  like  a 
"win-win"  situation.   He  got  his  mission  accomplished  on  time 
and  TVA  was  aided  in  its  mission  of  technology  and  capital 
reinvestment  in  the  region. 

2 .   Presumption  of  Consistent  Federal  Procurement 
Standards  and  Practices  and  Responsibilities  of  Contracting 
Agency.   Offloading  within  the  Department  of  Defense  is  of 
less  concern  because,  in  addition  to  the  FAR,  DoD  activities 
are  also  bound  by  the  DFARS  and  many  common  DoD  Directives, 
regulations,  policies  and  practices.   As  a  result  of  the 
reviews  of  Economy  Act  transactions  by  the  Inspector 
Generals,  we  have  become  less  confident  of  this  expected 
standard  of  performance  when  dealing  with  non-Defense 
agencies  and  quasi-Governmental  activities  such  as  the 
Tennessee  Valley  Authority. 

When  one  Federal  agency  approaches  another  with  a  proper 
and  approved  acquisition  request  under  the  Economy  Act,  and 
when  that  receiving  agency  accepts  that  request  and  the 
appropriated  funds  and  the  coincident  responsibility  for  the 
fulfillment  of  the  requirement,  the  requesting  agency  should 
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reasonably  be  able  to  presume  that  all  applicable  laws  and 
regulations  will  be  followed  by  the  receiving  agency. 
Receiving  agencies  who  are  not  authorized  or  prepared  to  do 
so,  should  be  approp   itely  curtailed  in  their  activities. 
The  Inspector  General  has  said  that  the  DoD  requiring 
activity  must  act  as  an  overseer  of  the  receiving  agency's 
contract  management.   Such  a  responsibility  is  unreasonable, 
and  belies  the  anticipated  economies  and  efficiencies  that 
were  the  reason  for  the  Economy  Act  action  to  start  with. 

3.   ghe  Special  status  of  Federally  Funded  Research  and 
Development  Centers  (FFRDCs) .   Because  of  their  special 
relationship  with  their  Federal  agency  sponsors,  the 
restrictions  on  their  ability  to  compete  for  business  by 
responding  to  formal  solicitations,  and  their  status  as 
independent,  objective  national  resources,  FFRDCs  should  be 
differentiated  from  agency  commercial  contractors.   In  the 
context  of  Economy  Act  transactions,  agencies  sponsoring 
FFRDCs  are  properly  perceived  as  possessing  the  unique 
capability  of  the  FFRDC.   since  most  FFRDCs  are  prohibited 
from  directly  contracting  with  other  than  the  sponsoring 
agency,  an  agency  desiring  access  to  the  special  capabilities 
of  the  FFRDC  must  send  its  requirements  and  funds  to  the 
sponsoring  agency  (as  contrasted  with  accessibility  to 
commercial  contractors  or  cooperators) .   The  Office  of 
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Faderal  Procurement  Policy's  Policy  Letter  84-1,  as 
implemented  in  the  FAR/  requires  that  the  sponsoring  agency 
review  the  proposed  work  against  the  charter  of  the  FFRDC, 
approve  the  request,  and  take  whatever  contractual  actions 
are  necessary  to  document  the  tasking  to  the  FFRDC.   The 
sponsoring  agency  also  has  full  responsibility  for 
administering  that  contract  and  ensuring  cost  effective, 
quality  performance. 

4.   Contracting  Agencies  Seeking  Work.   As  their  budgets 
are  reduced  many  Federal  agencies  and  offices  are  seeking 
ways  to  maintain  their  staffs,  while  their  contractors  (and 
FFRDCs)  are  looking  for  additional  work  in  order  to  maintain 
their  business  base.   This  results  in  some  not-so-subtle 
marketing  directly  to  the  program  managers,  lab  directors, 
study  managers  and  installation  managers  of  other  Federal 
agencies.   What  is  not  advertised,  or  is  downplayed,  is  the 
fact  that  fees  are  charged  for  the  support  offered.   This  is 
just  one  of  the  many  disadvantages  of  offloading  that  greatly 
concerns  the  Army.   This  augmentation  of  workload  by  the 
receiving  agency  or  its  contractors  artificially  inflates/ 
maintains  that  activity  or  its  contractors  and  they  are  not 
downsized  or  terminated  as  they  should  be. 
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gcoBO«Y  Act  Issues.   The  Economy  Act,  sections  1535  and 
1536  of  Title  31,  United  States  Code,  provides  an  essential 
authority  for  a  Federal  agency  to  properly  transfer  funds  and 
requirements  to  another  agency  that  has  a  superior  ability  to 
fulfill  those  requirements  in  an  efficient  and  economic 
manner,  either  with  organic  resources  or  by  contract,  or 
both.   The  mission  of  the  Department  of  Defense  and  the 
Military  Services  is  evolving  to  meet  the  changing  and 
pressing  needs  of  our  country.   The  Army  and  the  rest  of  DoD 
are  active  in  such  critical  areas  as  technology  transfer  and 
reinvestment,  and  the  environment,  including  compliance, 
remediation  and  restoration,  pollution  prevention,  and 
conservation/  recycling.   We  are  partnered,  in  these  non- 
traditional  Defense  and  assistance  efforts,  with  many  of  the 
responsible  civilian  agencies,  especially  with  the 
Environmental  Protection  Agency  and  DoE  for  the  environment, 
and  with  Department  of  Commerce  and  NASA  for  technology 
transfer  matters.   This  flexibility  offered  by  the  Economy 
Act  is  perhaps  more  critical  now  than  ever  before,  as  we 
collectively  strive  to  leverage  our  shrinking  dollar 
resources  and  our  increasingly  valuable  personnel  and 
intellectual  resources. 

The  largest  difficulty  the  Army  encountered  in  trying  to 
improve  our  controls  over  offloading  under  the  auspices  of 
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the  Economy  Act  was  effectively  communicating  with  the  myriad 
of  offices  that  control  funds  and  generate  requirements. 
Those  activities  and  associated  personnel  are  rarely  familiar 
with  the  FAR  and  the  DFARS,  the  regulations  that  contain  the 
only  significant  guidance  on  implementation  of  the  Economy 
Act  outside  of  the  fiscal  arena.   Policy  direction  issued 
through  procurement  channels  was  ineffective,  since  that  was 
"preaching  to  the  choir"  and  not  reaching  the  right  audience. 
The  offloading  abuses  that  were  uncovered  by  the  Army  Audit 
Agency  and  the  DoD  Inspector  General  were  due  in  great  part 
to  the  fact  that  the  contracting  community  had  not  been 
involved  in  offloading  and  was  unaware  of  it  in  most  cases. 

Within  the  DoD,  as  specified  in  the  DFARS,  a  contracting 
officer  or  higher  level  designee  acting  for  the  agency  head 
must  make  certain  determinations  required  for  interagency 
orders  under  the  Economy  Act.   The  determination  is  required 
whether  or  not  the  receiving  agency  will  perform  the  work  in 
house.   Promulgating  that  requirement  in  the  FAR  and  DFARS 
was  historically  ineffective  since  the  target  audience 
(activities  other  than  contracting  offices)  does  not 
use  those  regulations.   Now,  however,  nearly  all  Army 
personnel  have  been  alerted  to  the  issues  and  dangers  of 
offloading,  and  there  are  agency  and  local  procedures  in 
place  to  ensure  the  proper  legal  and  contracting  review  of 
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rttquasts  for  offloading.   This  is  a  critical  control,  because 
a  key  elenent  in  the  iaplementation  of  the  Econony  Act  is  the 
ooHMon  sense,  dollars  and  cents,  business  judgment  of  a 
procurement  professional  as  to  whether  the  request  package  is 
complete  and  accurate.  (Have  all  necessary  justifications 
been  made  and  approvals  obtained;  could  the  task  be 
accomplished  or  contracted  as  effectively  or  efficiently 
within  the  Army;  and,  is  it  otherwise  in  the  best  interest  of 
the  Government  to  approve  the  transfer  to  another  agency?) 

AiMT  Aetiome  em  Offleadlna.   The  Army  has  vigorously 
attacked  improper  offloading  of  contract  requirements, 
•spaeially  to  aon-Dafaase  agencies.  The  Army  issued  specific 
headquarters  guidance  on  contract  offloading  in  January, 
Iffl,  almost  a  full  yaar  prior  to  the  December,  lf»i,  release 
of  the  DoD  Zaspeotor  General's  draft  quick  reaction  audit 
report  on  the  Tennessee  Valley  Authority.  «e  issued  the 
guidance  after  finding  that  Army  activities,  particularly 
newly  established  Army  activities,  were  "shopping  around"  for 
eoatracting  support  that  was  responsive  to  their  needs.  They 
would  frequently  enter  into  agreements  with  more  than  one 
office  for  contracting  support  -  agreements  that  were  not 
iaxelusive  in  nature.   In  other  words,  the  requiring  activity 
would  at  their  own  discretion  send  their  work  to  other 
contracting  offices  or  activities  without  coordinating  with 
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th«ir  assigned  supporting  contracting  office  (where  one 
•xi«ted) .   This  caused  a  number  of  problems,  not  the  least  of 
vhich  was  an  inability  of  the  supporting  contracting 
office (s)  to  properly  forecast  its  contracting  workload. 

The  Assistant  Secretary  of  the  Ar«y  therefore  directed, 
in  January,  1991,  that  every  activity  in  the  Army  be  assiqrattd 
to  a  contracting  office  to  whoa  they  should  look  for 
contracting  support.   If  not  so  assigned.  Department  of  Army 
headquarters  was  to  designate  an  appropriate  contracting 
office.   Re  also  mandated  that  no  Army  activity  could  send 
its  requirements  to  another  contracting  office  or  enter  any 
other  contracting  support  agreements  tmless  it  first 
coordinated  the  proposed  action  with  its  assigned  contracting 
office. 

Upon  learning  about  offloading  by  Army  activities  to  the 
Tennessee  Valley  Authority  (TVA) ,  under  TVA's  "innovative** 
Technology  Brokering  Program,  the  Army  Acquisition  Executive, 
in  December,  1991,  promptly  issued  stringent  new  controls  on 
the  use  of  Military  Interdepartmental  Purchase  Requests 
(MZPRs)  and  similar  instruments  that  are  used  to  transfer 
requirements  and  funds  to  other  Federal  agencies  under  the 
Economy  Act.   For  the  first  time,  mandatory  fiscal  and  budget 
controls  were  instituted.   The  controls  required  the 
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individual  who  certifies  to  the  availability  of  funds  cited 
on  the  MIPR  to  first  ensure:   that  a  properly  warranted 
contracting  officer  has  reviewed  and  signed  off  on  the 
proposed  transaction;  that  legal  counsel  has  also  reviewed 
the  transaction;  and  that  any  required  Economy  Act 
determination  has  been  made.   In  addition,  and  perhaps  most 
significantly,  the  guidance  made  Army  commanders  at  all 
levels  accountable  for  the  offloading  actions  of  their 
organizations. 

In  1990,  in  response  to  DoD  Inspector  General  reports 
regarding  improper  acquisitions  through  the  Library  of 
Congress  and  the  Department  of  Energy,  and  to  Army  Audit 
Agency  reports  on  oft  loading  abuses,  the  Army  identified     , 
offloading  as  a  material  weakness  under  our  Internal  Control 
System.   The  weakness  was  deemed  corrected  in  1992  as  a 
result  of  guidance  issued  by  the  Office,  Assistant  Secretary 
of  the  Army  for  Research,  Development  and  Acquisition,  and 
the  Director  for  Information  Systems  (Command,  Control, 
Communications  and  Computers) ;  a  change  to  Army  Regulation 
70-1,  "Army  Acquisition  Policy";  and  a  change  to  Army 
Regulation  37-1,  "Army  Accounting  and  Fund  Control."  The 
Army  Inspector  General,  the  Army  Audit  Agency,  and  the  Army's 
Procurement  Management  Review  Program  were  asked  to  make 
review  of  offloading  procedures  and  practices,  and 
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inplementation  of  higher  level  policies,  a  matter  of  special 
interest  to  the  Secretary  of  the  Army,  the  Chief  of  Staff, 
and  the  AAE.   To  reinforce  those  directions  and  obtain  some 
■ore  current  management  information  on  offloading  by  Army 
activities,  ve  requested  the  Army  Audit  Agency  on  June  14, 
1993,  to  develop  a  special  audit  review  focused  on  an 
assessment  of  the  status  of  compliance  with  measures 
instituted  to  control  offloading. 

On  May  20,  1993,  the  AAE  directed  all  Army  heads  of 
contracting  activities  and  Program  Executive  Officers  to 
review  all  interagency  agreements  between  their  activities 
and  non-Defense  activities  for  compliance  with  the  Federal 
Acquisition  Regulation  (FAR)  and  Defense  FAR  Supplement 
(DEARS)  provisions  that  implement  the  Economy  Act.   They  were 
further  requested  to  terminate,  revise,  or  reissue 
interagency  agreements  as  appropriate,  and  to  terminate  or 
ratify  Economy  Act  orders  that  were  not  properly  executed  in 
accordance  with  the  FAR  and  DFARS.   Detailed  guidance  was 
provided  on  the  minimum  required  contents  of  interagency 
agreements,  and  the  requirement  for  staffing  such  agreements 
with  the  cognizant  contracting  office  was  reiterated. 

In  response  to  Inspector  General,  DoD  report  93-042, 
Allegations  of  Improprieties  Involving  DoD  Acquisition  of 
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Barvices  through  the  Department  of  Energy,  the  AAE  on  May  2  0, 
1993,  recTuested,  through  the  Director  of  the  Army  Staff,  that 
the  commanders  or  directors  of  the  Army  activities  cited 
conduct  an  investigation  of  the  individuals  involved  and  take 
appropriate  disciplinary  action  based  on  their  findings.   The 
Army  will  continue  to  carefully  monitor  compliance  with  the 
laws,  regulations  and  policies  concerning  Economy  Act 
transfers  and  other  offloading,  and  will  initiate 
disciplinary  proceedings  through  command  channels  whenever 
deemed  appropriate. 

The  Army  has  also  actively  participated  in,  and  fully 
supports,  the  efforts  of  the  Defense  Acquisition  Regulations 
Council  and  the  Director  of  Defense  Procurement  in  developing 
svibstantive  changes  to  the  FAR  and  the  DFARS  to  clarify 
policy,  procedures  and  responsibilities  for  interagency 
transactions  under  the  Economy  Act. 

Mr.  Chairman,  I  believe  that  the  foregoing  management 
actions  and  the  controls  and  followup  instituted  throughout 
the  Army,  will  provide  reasonable  assurance  that  the  abusive 
practices  discussed  today  will  not  recur.   The  Army  therefore 
iaoes  not  believe  that  additional  legislation  is  required  at 
this  time.   I  am  grateful  for  the  opportunity  afforded  me 
here  today  to  voice  some  Army  perspectives  on  this  complex 
and  important  subject.   I  will  be  pleased  to  respond  to  any 
questions  you  may  have. 
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GCX)D  MORNING,  MR  CHAIRMAN  AND  MEMBERS  OF  THE 
COMMITTEE.  I  AM  HERE  TO  RESPOND  TO  YOUR  QUESTIONS  ABOUT  THE 
AIR  FORCE'S  ACQUISITION  OF  SUPPLIES  AND  SERVICES  UNDER  THE 
ECONOMY  ACT. 

IN  CURRENT  PRACTICE.  THE  ECONOMY  ACT  IS  USED  BY  THE  AIR 
FORCE  AS  AUTHORITY  TO  OBTAIN  SUPPLIES  OR  SERVICES  FROM  ANOTHER 
AGENCY  INSTEAD  OF  AWARDING  ITS  OWN  CONTRACTS  TO  THE  PRIVATE 
SECTOR  WHEN  IT  IS  BELIEVED  TO  BE  IN  THE  BEST  INTERESTS  OF  THE 
GOVERNMENT. 

REQUESTS  FOR  PURCHASES  UNDER  THE  ECONOMY  ACT  CAN 
ORIGINATE  AT  ANY  UNIT  OR  ANY  INSTALLATION  IN  THE  AIR  FORCE.  WE 
ARE  WELL  AWARE  THAT  THE  DOD/IG,  IN  SEVERAL  RECENT  REPORTS,  HAS 
IDENTmED  PROCEDURAL  PROBLEMS  AND  MANAGEMENT  ISSUES, 
SPECmCALLY  IN  THE  ORDERING  OF  SERVICES  UNDER  THE  ECONOMY 
ACT.  PARTICULAR  FOCUS  HAS  BEEN  ON  ORDERS  PLACED  WITH  THE 
TENNESSEE  VALLEY  AUTHORITY  AND  THE  DEPARTMENT  OF  ENERGY. 
THE  AIR  FORCE  CONDUCTS  BUSINESS  WITH  BOTH  THESE  ENTITIES  UNDER 
AUTHORITY  OF  THE  ECONOMY  ACT. 

WE  ARE  SERIOUS  ABOUT  OUR  COMMITMENT  TO  FULLY  COMPLY 
WITH  DOD  AND  AIR  FORCE  ACQUISITION  POLICIES  WHEN  PLACING 
ORDERS  WITH  OTHER  AGENCIES  UNDER  THE  AUTHORITY  OF  THE 
ECONOMY  ACT.  WE  ARE  WORKING  TO  REFINE  OUR  ACQUISITION  PROCESS 
FOR  ECONOMY  ACT  ORDERS.  WE  HAVE  MADE  PROGRESS  IN  THIS  AREA 
DURING  THE  PAST  YEAR.  PARTICULAR  EMPHASIS  HAS  BEEN  PLACED  ON 
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UPDATING  OUR  ACQUISITION  REGULATIONS  TO  CLARIFY  GUIDANCE  TO 
FIELD  CONTRACTING  UNITS.  AND  IN  EDUCATING  PERSONNEL  IN  THE 
ORGANIZATIONS  THAT  GENERATE  REQUIREMENTS  ABOUT  THE 
IMPORTANCE  OF  COMPLYING  WITH  ECONOMY  ACT  GUIDANCE. 

THE  CONTRACTING  REGULATIONS  ARE  WELL  ON  THEIR  WAY  TO 
BEING  CORRECTED. 

ON  2  SEP  92  THE  AIR  FORCE  ISSUED  INTERIM  GUIDANCE  TO  THE 
CONTRACTING  COMMUNITY  ON  THE  REQUIREMENTS  OF  THE  ECONOMY 
ACT,  INCLUDING  A  MODEL  DETERMINATION  AND  HNDINGS.  THIS 
INFORMATION  WAS  ULTIMATELY  FURNISHED  TO  ALL  OFHCES  ON 
DISTRIBUTION  FOR  THE  AIR  FORCE  FEDERAL  ACQUISITION  REGULATION 
SUPPLEMENT  AS  PART  OF  AIR  FORCE  ACQUISITION  CIRCULAR  92-19. 
DATED  15  SEPTEMBER  92.  THE  KEY  ISSUES  WHICH  MUST  BE  ADDRESSED 
IN  THE  DETERMINATION  AND  FINDINGS  ARE:  THAT  THE  REQUIREMENT  IS 
A  BONA-FIDE  NEED  OF  THE  AIR  FORCE,  THAT  THE  TOTAL  COST  OF 
PLACING  THE  ORDER  WITH  THE  OTHER  AGENCY  IS  FAIR  AND 
REASONABLE,  INCLUDING  THE  ADMINISTRATIVE  FEES  INVOLVED,  THAT 
THE  SERVICES  CANNOT  BE  PERFORMED  AS  CHEAPLY  OR  CONVENIENTLY 
UNDER  AN  AIR  FORCE  CONTRACT.  AND,  MOST  IMPORTANT.  THAT  ALL 
APPROVALS  AND  AUTHORIZATIONS  REQUIRED  BY  AIR  FORCE  POLICY 
HAVE  BEEN  OBTAINED. 

THE  AIR  FORCE  PLAYED  A  KEY  ROLE  IN  DEVELOPING  PROPOSED 
REGULATORY  REVISIONS.  WE  HAVE  DEVELOPED  A  FAR  RULE  THAT  HAS 
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BEEN  AGREED  TO  BY  THE  MILITARY  DEPARTMENTS  AND  SENT  TO  THE 
CIVILIAN  AGENCY  ACQUISITION  COUNCIL  FOR  ITS  CONSIDERATION. 

WE'VE  TAKEN  STEPS  TO  EDUCATE  OUR  CONTRACTING  PERSONNEL 
THROUGHOUT  THE  AIR  FORCE.  NOT  ONLY  BY  THE  ISSUANCE  OF  POLICY. 
BUT  ALSO  BY  BRIEFING  THE  DIRECTORS  OF  CONTRACTING  OF  ALL  MAJOR 
COMMAND  CONTRACTING  OFHCES  DURING  THE  PAST  THREE  SEMI 
ANNUAL  AIR  FORCE  CONTRACTING  CONFERENCES  ON  THE  ISSUES  OF 
CONCERN  AND  THE  NEED  TO  WORK  WITH  REQUIRING  ACTIVITIES  THEY 
SUPPORT  TO  ENSURE  PROPER  USE  OF  THE  ECONOMY  ACT. 

ON  10  MARCH  93,  THE  AIR  FORCE  ISSUED  ACQUISITION  POLICY 
MEMORANDUM  93-008  TO  THE  AIR  FORCES  MAJOR  COMMAND 
COMMANDERS.  IT  DESCRIBED  THE  GENERAL  REQUIREMENTS  OF  THE 
ECONOMY  ACT  AND.  CONSISTENT  WITH  THE  CONTRACTING  GUIDANCE 
JUST  DISCUSSED.  EMPHASIZED  THE  NEED  FOR  CONTRACTING  OFHCER 
REVIEW  OF  ALL  ORDERS  PLACED  WFTH  OTHER  AGENCIES  UNDER  THE 
AUTHORITY  OF  THE  ECONOMY  ACT. 

THE  AIR  FORCE  SUPPLEMENT  TO  DOD  INSTRUCTION  5000.2, 
ENTITLED  "DEFENSE  ACQUISITION  MANAGEMENT  POLICIES  AND 
PROCEDURES."  HAS  BEEN  MODIFIED  TO  INCLUDE  COVERAGE  ON  THE 
ECONOMY  ACT  AND  WILL  BE  PUBLISHED  IN  THE  NEAR  FUTURE. 

CLEARLY.  IT  IS  ESSENTIAL  THAT  WE  NEED  TO  KEEP  REACHING  OUT 
TO  THOSE  WHO  GENERATE  REQUIREMENTS  TO  ENSURE  THAT  THEY  ARE 
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KNOWLEDGEABLE  AND  COMPLY  WITH  ESTABLISHED  POLICIES  AND 
PROCEDURES. 

FINALLY.  AS  WE  APPROACH  THE  END  OF  THE  FISCAL  YEAR  WE  ARE 
RE-EMPHASIZING  THE  IMPORTANCE  OF  PRUDENT  MANAGEMENT  OF 
PURCHASES  UNDER  THE  ECONOMY  ACT.  IN  A  RECENT  LETTER  TO  ALL 
MAJOR  COMMANDS,  WE  REITERATED  THE  IMPORTANCE  TO  FOLLOW 
PROCEDURES  AND  TO  ACT  IN  THE  MOST  PRUDENT  MANNER  IN  THE 
GOVERNMENTS  BEST  INTEREST. 

AGAIN.  THANK  YOU  FOR  THE  OPPORTUNITY  TO  BE  HERE  TODAY.  I 
WILL  BE  GLAD  TO  ANSWER  ANY  QUESTIONS  YOU  MAY  HAVE. 
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Good  morning,  Mr.  Chairman  and  members  of 
the  subcommittee.   I  am  here  this  morning  to 
discuss  the  Department  of  Defense's  (DoD) 
policies  regarding  the  use  of  interagency 
agreements  and  orders  under  the  Economy  Act, 
commonly  referred  to  as  "contract 
off-loading. " 

The  Office  of  the  Under  Secretary  of 
Defense  for  Acquisition  has  been  directly 
involved  with  this  issue.   We  have  worked 
closely  with  the  Department  of  Defense 
Inspector  General  (DoDIG)  and  the 
Coirptroller  to  address  the  problem 
highlighted  in  the  reports  concerning  the 
Library  of  Congress,  the  Department  of 
Energy,  and  the  Tennessee  Valley  Authority 
(TVA)  wherein  DoD  program  officials 
circumvented  our  contracting  offices  by 
placing  orders  directly  with  those  agencies . 
I  agree  wii^n  the  DoDIG  that  some  program 
officials,  in  what  I  believe  to  be  an 
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earnest  effort  to  achieve  positive  results 
and  to  accomplish  their  missions  in  a  timely 
manner,  have  violated  our  regulations  for 
placing  orders  under  the  Economy  Act .   Under 
the  regulation,  a  DoD  contracting  officer 
must  make  a  determination  that  it  is  in  the 
best  interest  of  the  government  to  place  an 
order  under  the  Economy  Act .   I  believe  the 
main  rear en  for  this  disregard  ol  our 
contracting  procedures  is  the  mounting 
frustration  of  program  officials  with  the 
increasing  time  it  takes  to  make  a  contract 
award.   Organizations  such  as  the  Library  of 
Congress  and  the  TVA  are  able  to  conduct 
their  contracting  activities  in  a  shorter 
period  of  time  than  DoD  because  they  are  not 
subject  to  all  of  the  laws  governing  DoD. 
These  laws  have  increased  lead  times  on  many 
non-major  system  awards  to  an  average  of  six 
to  eight  mor.ths  in  DoD.   The  Library  of 
Congress  and  the  TVA  were  able  to  issue  the 
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orders  in  question  in  a  few  days. 

I  am  not  condoning  this  behavior,  but  I 
understand  that  pressures  to  get  the  job 
done  may  lead  some  program  officials  to  take 
short  cuts  in  an  acquisition  process  that 
must  be  siir^lified  and  streamlined. 

I  support  the  continued  usage  of  the 
Economy  Act  when  it  is  used  properly.   For 
exan^le,  the  Bureau  of  Standards  has 
developed  coir^uter  standards  for  us,  the  FAA 
studies  military  aircraft  to  determine  if 
they  are  aible  to  land  at  commercial  airports 
if  the  need  arises,  NASA  runs  models  through 
their  wind  tunnels  for  us,  and  we  have 
availed  ourselves  of  R&D  efforts  by  the  FBI 
in  the  night  reconnaissance  equipment  area. 
The  Act  is  a  valid  acquisition  vehicle  when 
used  appropriately. 

The  Office  of  the  Under  Secretary  of 
Defense  for  Acquisition  has  taken  several 
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steps  to  minimize  the  risk  of  unauthorized 
orders  for  interagency  acquisitions  being 
placed  by  program  oflicials. 

In  October  1991,  the  previous  Under 
Secretary  of  Defense  for  Acquisition 
addressed  the  subject  of  contracting  under 
the  Economy  Act  in  a  memorandum  to  the 
Secretaries  of  the  Military  Departments  and 
the  Directors  of  the  Defense  Agencies .   In 
this  memorandum,  which  I  offer  for  the 
record,  he  requested  that  the  Service 
Acquisition  Executives  and  the  Directors  of 
the  Defense  Agencies  take  aggressive  action 
to  ensure  that  program  officials  are  trained 
in  the  appropriate  use  of  interagency 
contracting  agreements;  to  remind  program 
officials  that  the  contracting  officer  must 
approve  the  use  of  such  interagency 
agreements;  and  to  establish  internal 
controls  to  assure  compliance  with  existing 
policies  and  procedures.   Unfortunately,  the 
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specific  actions  necessary  to  fully 
implement  this  policy  were  not  accomplished 
in  a  timely  fashion  throughout  DoD. 

Each  of  the  Services  issued  policies  that 
in  some  cases  are  still  being  perfected. 
OSD  also  initiated  several  changes  that  will 
provide  the  necessary  internal  controls  to 
assure  that  our  procedures  are  beino 
followexi  in  placing  such  orders.   Among 
other  actions,  we  have  drafted  revisions  to 
the  Federal  Acquisition  Regulation  (FAR)  to 
define  clearly  the  criteria  for  use  of 
interagency  acquisitions,  to  ezi^hasize  the 
requirement  for  preparation  of  a  written 
determination  supporting  placement  of  an 
order  under  the  Economy  Act,  to  clearly 
reflect  the  provisions  of  the  Economy  Act  in 
the  determination  requirements,  and  to 
clarify  the  responsibilities  of  the  agency 
placing  and  the  agency  receiving  an  Economy 
Act  order.   On  July  13,  the  Defense 
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Acquisition  Regulations  Council  forwarded 
the  draft  FAR  revisions  to  the  Civilian 
Agency  Acquisition  Council  for  its 
consideration.   We  have  asked  them  to  move 
expeditiously  on  this  case. 

In  addition,  we  are  making  changes  to  the 
Defense  FAR  Supplement  (DFARS)  to  clarify 
DFARS  217  502  that  a  contracting  officer  is 
required  to  sign  the  DD  Form  448,  Military 
Interdepartmental  Purchase  Requests,  when  an 
order  is  being  placed  under  the  Economy  Act 
and  the  DD  Form  448  is  the  vehicle  used  for 
placing  the  order.     We  expect  to 
accoir^lish  these  changes  within  30  days. 
However,  making  further  changes  to  the  DFARS 
may  have  minimal  effect  because  the 
individuals  involved  are  not  DFARS  users. 

Accordingly,  in  order  to  reach  the 
program  officials  in  the  technical  and 
requirements  communities,  the  Assistant 
Deputy  Under  Secretary  of  Defense  for 
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Conservation  and  Installations  has  agreed  to 
help.   That  office  is  revising  DoD 
Instruction  4000.19,  "Interservice, 
Interdepartmental,  and  Interagency  Support," 
to  address  clearly  and  specifically  the 
requirement  that  a  DoD  contracting  officer 
must  approve  Economy  Act  agreements  and 
orders.   This  instruction  applies  throughout 
DoD.   They  clso  intend  to  develop  model 
provisions  for  interagency  agreements  with 
the  assistance  of  representatives  from  the 
Military  Departments,  DoDIG,  and  other 
interested  organizations .   They  will 
expedite  the  process  as  much  as  possible  but 
believe  it  will  not  be  accomplished  this 
calendar  year  and  may  take  up  to  a  year  to 
complete . 

We  are  modifying  the  DD  Form  448,  to  add 
a  signature  block  for  the  cognizant 
contracting  officer.   This  signature  will 
indicat  a  determination  under  FAR  17.502 
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that  the  order  being  placed  under  the 
Economy  Act  is  in  the  government's  best 
interests.   Thus,  when  the  DD  Form  448  is 
used  to  place  an  order  under  the  Economy 
Act,  before  funding  is  approved  by  the 
Con^troller' s  office  for  any  Economy  Act 
transfer,  the  Coir^troller  can  verify  that  in 
fact  a  contracting  officer  reviewed  the 
request i 

The  Corr^Jtroller  has  also  responded 
affirmatively  to  the  DoDIG  recommendation 
that  the  Con^troller  modify  DoD  7220. 9-M, 
"DoD  Accounting  Manual, "  to  require  that 
accounting  officers  havu  documented  approval 
of  Economy  Act  orders  from  DoD  contracting 
officers  prior  to  allocating  and  committing 
funds  on  such  orders. 

In  conclusion,  I  believe  these  actions, 
when  completed,  will  introduce  more 
discipline  into  the  acquisition  process  and 
will  in^jrove  the  process  of  placing  orders 
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using  interagency  agreements.   The  problem 
is  not  yet  resolved,  but  I  believe  we  are 
making  progress  within  the  Department . 

Thank  you  Mr.  Chairman.   I  will  answer 
any  questions  that  you  may  have. 
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RECOGNITION  OF  THE  PROBLEM 

May  20,  1990 

Assistant  Secretary  of  the  Navy 

"A  general  misunderstanding  of  Economy  Act  procedures 
together  with  the  speed  and  apparent  simplicity  of  this 
method  of  procurement,  have  led  to  instances  of  abuse." 

September  11,  1991 
US  Army  Audit  Agency 

"This  practice  frequently  resulted  in  noncompetitive 
acquisitions,  violations  of  various  parts  of  the  Federal 
Acquisition  Regulation  and  statues,  violations  of  funding 
regulations,  and  unsound  internal  controls  which  led  to 
apparent  illegal  acts  and  an  absence  of  oversight  by 
appropriate  Army  managers . " 

December,  1991 

Assistant  Secretary  of  the  Army 

"Unauthorized  and  ill-considered  offloading. . .  are 
actions  clearly  contrary  to  policy  and  regulation.   They  cost 
the  Army  millions  of  dollars  in  fees  for  performance  of  a 
function  that  we  already  pay  a  highly  trained,  profesional 
staff  to  perform  properly. " 

April  21,  1993 

Acting  Assistant  Secretary  of  Army 

"Although  there  is  no  general  prohibition  against 
contract  offloading,  offloading  can  significantly  heighten 
the  potential  for:   waste  and  abuse;  loss  of  management 
control  over  Army  appropriated  funds  and  the  acquisition 
process;  and  Anti-Deficiency  Act  violations...  " 

July,  1993 

General  Accounting  Office 

"The  (Army),  using  the  contract  offload  process  ... 
acquired  a  computer  system  that  should  have  been  obtained 
through  competitive  procedures.   Neither  the  Army  nor  the 
Marine  Corps  performed  a  cost  analysis  before  the  task  was 
added,  and  thus  the  government  had  no  assurance  that  it  had 
obtained  a  fair  price  for  the  work ...  appropriated  funds  were 
used  for  purposes  other  than  that  for  which  they  were 
intended,  and  both  military  entities  violated  Federal 
Acquisition  Regulations .. .These  problems  were  made  possible 
by  the  lack  of  oversight  for  the  contract  tasking  and  a 
failure  of  either  agency  to  assume  responsibility  for 
oversight  of  the  offloaded  tasks." 

Compiled  by  OGM  Subcommittee 
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ATTEMPTS  TO  ADDRESS  OFF-LOADING  ABUSES 


Nay  10,  1990 

Deputy  Assistant  Secretary  of  Defense  to  All  Services 

"We  solicit  your  continuing  support  in  . . .  establishing 
internal  control  procedures  and  practices  to  minimize  the 
risk  of  orders  for  interagency  acquisitions  being  placed  by 
unauthorized  DoD  program  officials." 

May  20,  1990 

Assistant  Secretary  of  the  Navy 

"Compliance  with  Economy  Act  procedures. . .will  be  a 
special  interest  item  for  procurement  management  reviews  of 
all  Navy  activities." 

January  14,  1991 

Assistant  Secretary  of  Army 

"(A)  written  determination  shall  be  prepared  by  the 
Contracting  Officer  when  interagency  offloading  is  proposed. 
A  statement  of  the  expected  economies  or  other  advantages  to 
be  achieved  by  the  transfer  shall  be  included  in  the 
determination. " 

October  25,  1991 

Under  Secretairy  of  Defense  to  All  Services 

"I  want  to  ensure  that  we  are  not  in  violation  of  the 
regulations  governing  the  use  of  Interagency  agreements;  that 
we  are  not  paying  other  agencies  to  execute  contracting 
functions  that  we  should  be  performing  ourselves;  and  that  we 
are  not  using  TVA  or  any  other  agency  to  circumvent  our  own 
year-end  spending  policies." 

December  1991 

Assistant  Secretary  of  Army 

•We  will  not  ignore  the  law  and  regulations  [relative  to 
offloading]  for  some  perceived  short  term  gain...  In  the  past 
I  asked  for  your  cooperation  in  putting  a  stop  to  these 
practices.   Now  I  must  demand  It." 

August  4,  1992 

Assistant  Secretary  to  Navy  Commands 

"All  [Navy]  order  for  goods  or  services  from  non[Navy] 
agencies  must  be  accompanied  by  a  properly  executed 
determination  and  findings...  In  addition,  the  contracting 
officer  must  be  satisfied  that  the  order  it  not  intended  to 
avoid  the  requirements  of  the  Competition  in  Contracting  Act, 
and  that  the  supplies  or  services  being  ordered  bear  a 
reasonable  relationship  to  the  mission  or  expertise  of  the 
servicing  agency." 

March  10,  1993 

Principal  Deputy  Assistant  Secretary  of  Air  Force 

"The  Federal  Acquisition  Regulation  . . .  state  that  the 
requesting  agency  must  make  a  written  determination  that  it 
is  in  the  Government's  interest  to  place  orders  under  the 
Economy  Act  with  another  agency...  Ensure  all  personnel  are 
aware  of  and  comply  with  these  requirements." 

April  21,  1993 

Acting  Assistant  Secretary  of  Army 

"Although  there  is  no  general  prohibition  against 
contract  offloading,  offloading  can  significantly  heighten 
the  potential  for:   waste  and  abuse;  loss  of  management 
control  over  Army  appropriated  funds  and  the  acquisition 
process;  and  Anti-Deficiency  Act  violations...  Therefore, 
effectively  immediately,  proposed  contract  offloading  actions 
to  non-Defense  agencies .. .shall  be  reviewed  by  the  chief  of 
the  appropriate  assigned  contracting  office  in  order  to 
determine  whether  or  not  offloading  will  be  more  economical 
or  otherwise  more  beneficial  to  the  Army  than  having  the 
contracting  support  provided  by  that  contracting  office." 

Compiled  by  OGM  Subcommittee 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  are  pleased  to  be  here  today,  at  your  request,  to  discuss  tiie 
results  of  our  Investigation,  which  you  Initiated,  into  allegations 
of  contracting  irregularities  and  conflicts  of  interests  involving 
a  U.S.  Army  directorate  and  a  Marine  Corps  contracting  office. 
Today,  we  will  briefly  discuss  our  investigative  findings.   We  have 
referred  this  information  to  the  Defense  Criminal  Investigative 
Service  and  the  U.S.  Army's  Criminal  Investigation  Command  for 
further  Investigation. 

Our  Investigation  focused  on  an  allegation  that  the  Army  aljused  the 
contract  "offloading"  process  and,  as  a  result,  circumvented  the 
Competition  in  Contracting  Act  (CICA)  of  1984.   Contract 
"offloads" — or  contracts  executed  under  the  Economy  Act,  In  this 
case  with  the  Marine  Corps — are  task  orders  or  contracts  for  the 
purchase  of  goods  or  services  for  one  organizational  unit  that  are 
issued  under  a  contract  held  by  another  unit  within  the  same  agency 
or  another  agency.   In  addition,  we  investigated  the  lack  of 
program  management  controls  and  oversight  by  contracting  and 
program  officials,  including  both  Army  and  Marine  Corps  officials, 
and  the  alleged  conflicts  of  Interests  of  several  key  Army 
officials. 

The  allegations  involved  a  Computer  Sciences  Corporation  (CSC) 
contract  with  the  Marine  Corps  Logistics  Base  in  Albany,  Georgia. 
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The  contract,  which  was  awarded  in  1986,  was  a  3-year,  $8-niilllon 
tlme-and-materlals  contract  for  work  that  was  performed  primarily 
for  the  Army  Training  Support  Center  at  Fort  Eustls,  Virginia.   The 
contract  was  being  managed  by  the  Marine  Corps  Logistics  Base  for 
the  Army  under  an  interservlce  support  agreement. 

Although  this  contract  expired  in  September  1989,  the  period  of 
performance  was  extended  to  September  1992,  in  part,  to  permit 
completion  of  task  orders  issued  under  the  contract  by  the  Army's 
Collective  Training,  Instrumentation  and  Engagement  Systems  (CTIES) 
Directorate.   By  March  1993—3.5  years  after  the  contract  had 
expired  38  task  orders,  plus  numerous  subtasks,  had  been  ^^sued 
under  the  CSC/Marine  Corps  Logistics  Base  (CSC/MCLB)  contract. 
This  amounted  to  a  total  cost  of  over  $32.9  million— $24.9  million 
more  than  originally  planned— and  performance  was  continuing.   Our 
investigation  focused  on  Task  Order  32  that  had  an  initial  ceiling 
price  of  $134,000  but,  after  its  24  amendments,  resulted  in  total 
costs  of  over  $16.5  million.   In  particular,  we  investigated  Task 
Order  32/Subtask  16  that  the  CTIES  Directorate  generated  to  perform 
work  for  the  Army's  Joint  Readiness  Training  Center  ( JRTC) .   The 
cost  of  Task  Order  32/Subtask  16  was  over  $11.5  million.   The  total 
cost  of  the  JRTC  project,  which  included  an  additional  operations 
and  maintenance  contract  for  $5.5  million,  was  over  $17  million. 

The  CTIES  Directorate,  using  the  contract  offload  process  to  add  a 
task  outside  the  scope  of  an  expired  Marine  Corps  Logistics  Base 
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contract,  acquired  a  computer  system  that  should  have  been  obtained 
through  competitive  procedures.   Neither  the  Army  nor  the  Marine 
Corps  performed  a  cost  analysis  before  the  task  was  added,  and  thus 
the  government  had  no  assurance  that  it  had  obtained  a  fair  price 
for  the  work.   We  discovered  that  appropriated  funds  were  used  for 
purposes  other  than  that  for  which  they  were  intended,  and  both 
military  entities  violated  Federal  Acquisition  Regulations  that  set 
forth  requirements  for  contracting  officers  and  their 
representatives  and  the  purchase  of  automated  data-processing 
equipment.   Jhese  r"^oblems  wei.^  ...ade  possible  by  the  lack  of 
oversight  for  the  contract  tasklngs  and  a  failure  of  either  agency 
to  assume  responsibility  for  oversight  of  the  offloaded  ta^ks.   We 
also  found  conflicts  of  interest  between  two  U.S.  Army  civilian 
employees  and  the  contractor. 

COMPETITION  IN  CONTRACTING  ACT  AMD  POOR  CONTRACT  OVERSIGHT 

CICA,  in  general,  requires  federal  agencies  to  use  a  competitive 
procedure  when  procuring  goods  and  services  so  as  to  protect  the 
government's  best  interests.   No  agency  is  to  contract  for  supplies 
and  services  from  another  agency  to  avoid  full  and  open 
competition,  although  agencies  may  place  orders  on  another  agency's 
contract  when,  eunong  other  factors,  it  is  in  the  best  interest  of 
the  government.   In  this  case,  CTIEg  placed  orders  under  an 
existing  contract  with  another  federal  entity  for  items  that  were 
(1)  outside  that  contract's  scope,  (2)  in  eunounts  exceeding  the 
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contract  maximum,  and  (3)  after  the  contract  had  expired.   Thus,  it 
was  able  to  develop  and  build  an  automated  data-processing  system 
that  it  would  otherwise  have  had  to  obtain  using  competitive 
procurement  procedures.   CTIES  was  also  able  to  direct  work  to  a 
specific  contractor. 

In  addition,  serious  questions  arose  concerning  the  appropriate  use 
of  Army  funds  to  support  these  offloaded  tasks,  but  CTIES  ignored 
or  circumvented  the  corrective  measures  needed  to  address  the 
questions .  _. 

The  contract  offloading  process  here  was  particularly  vulnerable  to 
abuse  because  neither  CTIES  nor  the  Marine  Corps  Logistics  Base 
fully  accepted  the  contracting  responsibilities  set  forth  in  the 
Federal  Acquisition  Regulations.^  In  the  situation  we 
investigated,  the  Marine  Corps  Logistics  Base  relied  upon 
representations  made  by  the  CTIES  officials  concerning  contract 
scope  and  Army  funding  of  the  task  orders.   The  Marine  Corps 
contracting  office  failed  to  question  tasks  that  were  outside  the 
scope  of  the  contract,  tasks  that  extended  the  contract  beyond  its 


"The  Department  of  Defense's  (DOD)  Office  of  the  Inspector  General 
has  previously  identified  material  internal -control  weaknesses 
involving  interagency  agreements,  including  "Contracting  Through 
Interagency  Agreements  With  the  Library  of  Congress,"  No.  90-034, 
Feb.  9,  1990;  "DOD  Hotline  Allegation  of  Irregularities  in  DOD 
Contractual  Arrangements  With  the  Department  of  Energy,"  No.  90- 
085,  June  19,  1990;  and  "Quick-Reaction  Report  on  DOD  Procurements 
Through  the  Tennessee  Valley  Authority,"  No.  92-069,  Apr.  3,  1992. 
While  these  reports  deal  with  offloading  contracts  outside  DOD,  our 
investigation  is  the  first  to  deal  with  DOD's  offloading  of 
contracts  to  agencies  within  itself. 
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Intended  term  and  cost,  and  the  types  of  funds  expended  on  the 
project.   Instead,  the  office  relied  upon  the  Amy  to  review  and 
approve  the  requested  actions. 

By  comparison.  Army  contracting  officials  reviewed  the  Initial 
CTIES  offload  request  and  approved  It  without  substantiating  that 
the  contract  met  Army  requirements.  The  subsequent  lack  of 
management  controls  and  oversight  resulted  In  the  following 
Incidents  of  eUsuse: 

The  1986  contract  expired  on  September  30,  1989,  but  the 
period  of  performance  was  extended  by  eunendment  to    / 
September  30,  1992,  to  allow  completion  of  ongoing  tasks. 
Although  the  amendment  clearly  noted  that  "no  new  task  orders" 
were  to  be  assigned  to  the  contract,  the  Marine  Corps 
Logistics  Base  continued  to  accept  new  taskings  from  the  CTIES 
Directorate. 

The  CTIES  Directorate  requested — and  obtained — an  amendment  to 
Task  Order  32  to  allow  the  "implementation,"  or  installation, 
of  a  system.   This  contract  modification  was  outside  the  scope 
of  the  contract,  which  was  a  contract  for  support  services, 
not  for  systems  acquisition.  When  asked  why  they  modified  the 
contract  ar''  allowed  the  systems  acquisition  task  to  be 
Issued,  Marine  Corps  contracting  officials  admitted  to  us  that 
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they  had  never  read  the  contract  and  did  not  know  If  the  task 
was  outside  the  contract's  scope. 

Neither  the  Marine  Corps  Contracting  Officer  nor  the  CTIES 
Contracting  Officer's  Technical  Representative  (COTR) 
oialntalned  property  books  on  the  Items  purchased  by  the 
contractor.   No  accounting  was  kept  of  the  different  types  of 
Army  funds  spent  on  labor  for  Installation  of  the  system, 
software  development,  or  hardware  purchases — even  though 
federal,  -'^r'^oprlatlons  require  different  fur.d'ng  for  different 
types  of  work  performed.  Operations  and  Maintenance,  Army 
((MA)   funds,  which  were  unavailable  to  pay  for  Installation 
costs,  were  Improperly  spent.  In  violation  of  31  U.S.C. 
section  1301,  which  requires  appropriations  to  be  spent  only 
on  the  objects  for  which  they  are  appropriated. 

Military  Interdepartmental  Purchase  Requests,  which  are  used 
to  transfer  money  from  one  military  agency  to  another, 
indicate  that  the  CTIES  funding  office  transferred  funds  for 
hardware  purchases  only  days  before  the  end  of  the  federal 
fiscal  year.  Army  officials  told  the  CTIES  Directorate  to 
ensure  that  a  contractual  obligation  on  behalf  of  CTIES  was 
incurred  before  the  end  of  the  fiscal  year.  Two  days  before 
the  end  of  the  fiscal  year,  the  Marine  Corps  Logistics  Base 
modified  Task  Order  32,  authorizing  CSC  to  purchase  hardware 
and  software  in  support  of  Subtask  16.   However,  the  Marine 
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Corps  Logistics  Base  prohibited  CSC  from  purchasing  the 
equipment  until  authorized  by  the  Contracting  Officer.   The 
Contracting  Officer  did  not  r«»ceive  the  authority  to  authorize 
the  purchase  until  October  1990.   CSC  did  not  receive  the 
authority  to  purchase  the  equipment  until  November  13,  1990 — 6 
weeks  after  the  fiscal  year  had  ended. 

CSC  modified  government- furnished  software  for  the  government 
at  government  expense,  yet  the  Marine  Corps  Contracting 
Officer  signed  a  license  agreement  giving  CSC  the  pr~-r-^6tary 
interests  in  the  software.   The  government  must  now  pay  a 
license  fee  to  the  contractor  to  use  it.   In  addition^  it 
appears  that  many  of  these  modifications  had  previously  been 
made  and  paid  for  by  the  government.   Although  several  Army 
advisors  on  the  project  questioned  why  the  governoient  was 
paying  for  something  they  believed  the  government  already 
owned,  the  contractor  was  allowed  to  continue  working  on  the 
project  and,  eventually,  obtained  the  rights  to  the  software. 

An  internal  CTIES  review  performed  in  1991  by  the  Combined 
Arms  Command,  revealed  many  of  the  problems  noted  above.   Yet, 
officials  of  the  Command  failed  to  take  remedial  actions. 
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CONFLICTS  OF  INTERESTS 

Procurements  without  coiiq>etltlon  and  adequate  oversight  are 
vulnerable  to  fraud  and  abuse,  especially  where  conflicts  of 
Interest  occur.   We  found  two  conflict-of-interest  problems 
connected  with  this  contract.   Specifically, 

The  COTR  was  responsible  for  day-to-day  oversight  of  the 
project.   Her  duties  included  preparing  contract  statements  of 
work  and  tasV  orders,  certifying  Independent  Government  Cost 
Estimates,  and  reviewing  CSC's  monthly  labor  charges.   Her 
husband,  a  retired  Army  Lieutenant  Colonel,  sought  en^loyment 
with  and  was  hired  by  CSC  while  she  worked  on  the  project. 
This  violated  federal  conflict-of-interest  laws  pertaining  to 
acts  affecting  a  personal  financial  interest  (18  U.S.C. 
section  208) . 

Further,  a  former  U.S.  Army  officer,  assigned  to  the  CTIES 
Directorate  under  the  COTR's  supervision,  admitted  to  us  that 
he  had  "padded"  travel  and  other  costs  on  what  was  supposed  to 
be  an  Independent  government  cost  estimate  on  work  by  CSC.   He 
stated  that  the  COTR  had  directed  him  to  add  the  costs,  even 
though  they  more  than  doubled  the  actual  cost  of  the  work. 

The  Chief  of  the  Army  Budget  Office  used  by  CTIES  certified, 
issued,  and  directed  funds  for  the  JRTC  project.   CSC  employed 
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her  husband,  a  retired  Army  Lieutenant  Colonel,  during  the 
task  order  performance.   This  violated  federal  conflict-of- 
interest  laws  pertaining  to  acts  affecting  a  personal 
financial  interest  (18  U.S.C.  section  208) 
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We  briefed  Department  of  Defense  Office  of  the  Inspector  General 
and  program  officials  for  both  the  Army  and  the  Marine  Corps  and 
provided  th^m  a  copy  of  our  draft  testimony  to  enable  them  to 
comment  on  our  findings  at  today's  hearing. 

/ 

This  concludes  our  statement  for  the  record. 


*In  August  1992,  almost  3  years  after  CSC  employed  her  husband,  the 
Chief  of  the  Budget  Office  requested  a  legal  opinion  from  the 
Acting  Staff  Judge  Advocate,  U.S.  Army  Transportation  Center,  Fort 
Eustls,  on  her  potential  conflict  of  Interest.   The  legal  opinion. 
Issued  In  October  1992,  stated  that,  by  certifying  the  funds  on  the 
CSC/MCLB  contract,  she  had  participated  "personally  and 
substantially  In  contracting  actions"  and  that  this  was  a  conflict 
of  Interest. 

(600246) 
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statement  of 

John  M.  Cockerham,  President 

John  M.  Cockerham  and  Associates,  Inc. 

I  am  John  Cockerham  of  John  M.  Cockerham  and  Associates,  Inc.  of 
Huntsville,  Alabama.  On  June  29,  1982  I  testified  before  the 
full  Committee  on  Governmental  Affairs.  My  testimony  concerned 
the  problems  of  small  business  dealing  with  the  government's 
procurement  process  and  how  the  use  of  government  specifications 
in  contracting  might  affect  the  competitive  process.  I  cited 
nine  problems  areas,  but  now,  with  11  more  years  of  experience  I 
would  add  two  problems  to  the  list.  One  of  these  deals  with  the 
subject  matter  of  interest  to  this  hearing. 

In  1984  I  became  aware  of  a  procurement  process  where  one  branch 
of  the  government  sends  money  to  another  branch  of  the  government 
to  procure  desired  goods  and  services.  An  executive  of  another 
company  explained  to  me  how  it  worked  and  of  course,  assured  me 
that  it  was  totally  above  board  and  legal.  All  I  had  to  do  was 
find  a  customer  in  DOD  that  wanted  my  services.  I  would  then 
arrange  to  have  Martin  Marietta  Energy  Systems  (Martin)  go  with 
me  to  brief  the  customer  on  how  to  obtain  my  services  through  an 
interagency  transfer  of  monies  to  the  Department  of  Energy,  Oak 
Ridge  National  Laboratory  in  Oak  Ridge,  Tennessee.  The  Oak  Ridge 
National  Laboratory  is  a  Government  Owned-Contractor  Operated 
facility.  The  contractor  is  Martin  Marietta  Energy  Systems.  As 
DOE'S  agent,  Martin  would  administer  the  money  from  my  customer 
and  make  the  procurement.  For  Martin's  procurement  services  they 
would  receive  2  0%  off  the  top.  Months  could  be  cut  from  the 
normal  procurement  process,  the  customer  would  get  the  contractor 
or  goods  they  desired,  we  would  get  the  business  and  it  was  all 
legal . 

I  leapt  at  the  opportunity  and  was  introduced  to  the  Martin 
operative.  He  explained  to  me  that  I  would  have  to  open  a  facil- 
ity in  Oak  Ridge,  that  it  would  have  to  be  a  separate  cost  center 
and  that  I  would  have  to  help  Martin  market  our  joint  capability. 
I  agreed.  He  further  explained  how  this  whole  setup  was  a  grand 
scheme  of  the  government  to  save  the  Oak  Ridge  community  and  the 
scientific  talent  at  Oak  Ridge.  It  was  explained  to  me  how  this 
objective  was  even  part  of  Martin's  contract  with  the  government. 
The  program  was  officially  known  as  the  "Work  for  Others 
Progreun" . 

I  invested  heavily  in  establishing  a  business  in  Oak  Ridge.  All 
along  we  were  guided  by  the  Martin  operative  as  to  what  to  do  and 
how  to  do  it.  We  were  at  risk  for  over  $200,000,  an  amount  my 
company  could  not  afford.  As  our  financial  commitment  increased, 
Martin  became  more  demanding.  Martin  made  their  wishes  known  to 
us,  sometimes  speaking  as  the  prime  contractor,  other  times  as 
DOE,  and  occasionally  they  would  make  reference  to  a  "godfather" 
like  figure  in  DOE.  I  remember  being  told  that  this  person  in 
DOE  did  not  wish  for  ne  to  be  using  people  from  Huntsville, 
Alabama  to  do  the  job  and  did  not  want  to  see  any  more  people 
from  Hvintsville.   In  other  words,  hire  locally.   We  complied. 

In  1985  there  appeared  to  be  a  sizable  contracting  opportunity 
with  the  Air  Force.   The  total  project  was  to  be  in  excess  of  a 
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billion  dollars.  We  were  to  have  a  relatively  small  piece  of 
the  total  effort,  but  an  important  piece.  Our  job  was  to  put  in 
place  the  Management  Information  System  and  perform  management 
services  for  the  Air  Force  project  and  administrative  services 
for  Martin.  We  were  now  Martin's  agent.  We  kept  the  books. 
From  this  perspective,  one  can  see  clearly. 

During  the  course  of  the  contract  we  did  as  we  were  told.  We 
bought  what  Martin  wanted.  We  hired  who  Martin  wanted.  We  were 
a  model  contractor. 

In  1988  the  Air  Force  job  went  sour.  DOD  withdrew  the  money. 
The  Air  Force  terminated  its  arrangement  with  DOE.  We  had  pro- 
cured two  large  computer  systems  for  the  Management  Information 
System.  The  second  system  was  paid  for  by  the  Air  Force.  The 
first  system  was  under  a  lease  to  us  for  the  Air  Force.  The 
lease  was  a  financing  method  for  the  computer,  used  early  on, 
when  the  Air  Force  did  not  have  sufficient  budget  to  purchase  the 
system  outright.  In  other  words,  my  company  financed  the  Air 
Force  project  with  the  full  knowledge  and  encouragement  of  Mar- 
tin. 

In  1989  things  worsened.  Martin  was  providing  very  little  other 
business  and  our  overhead  expenses  were  soaring.  We  tried  every- 
thing possible  to  salvage  the  operation.  We  took  further  finan- 
cial risks.  Finally,  I  had  to  demand  payment  from  Martin.  This 
was  not  received  well.  All  of  our  business  with  DOE  was  termi- 
nated. Martin  paid  us  nothing  for  our  troubles.  We  were  finan- 
cially ruined. 

We  are  due  as  much  as  $600,000.  Even  our  retained  fee  of  $50,000 
which  Martin  has  collected  from  the  government  has  not  been  paid. 
They  have  had  and  used  my  money  for  eight  years  but  will  not  pay. 
We  have  been  in  the  claims  process  for  four  years  and  are  no 
closer  to  being  paid  than  when  we  started.  My  company  of  nearly 
20  years,  a  vibrant  and  healthy  company  with  over  200  employees, 
was  ruined  by  this  singular  experience.  What  allowed  this  to 
happen  is  the  subject  of  your  hearing. 

Having  lived  the  experience  and  been  ruined  by  the  experience,  I 
know  my  subject  well.  I  will  share  with  you  some  observations. 
The  players  are  the  (1)  the  DOD  Customer,  (2)  DOE,  (3)  the  Con- 
tractor and  (4)  the  Subcontractors. 

Observations : 

1.  The  Contractor  is  the  procuring  agent  for  the  government  and 
the  marketing  partner  of  the  Subcontractor. 

2.  The  Subcontractor  finds  the  job  requirement,  the  funding  and 
writes  the  specification  for  the  workscope. 
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3.  The  DOD  Customer  transfers  the  funds  to  DOE  who  transfers  the 
funds  to  the  Contractor  who  becomes  the  Prime  Contractor  to  DOE 
without  competition.  The  Contractor  is  now  the  agent  of  DOE  and 
the  Prime  Contractor  for  the  Customer. 

4.  The  Contractor  then  competes  the  workscope  according  to  FAR, 
conducts  the  source  selection  process  and  awards  the  work  to  the 
Subcontractor . 

5.  The  Contractor's  operative  is  the  source  selection  authority, 
who  then  manages  the  project  and  the  Subcontractor  he  selected. 

6.  The  Contractor,  as  the  Prime,  takes  whatever  part  of  the  job 
he  desires  at  a  negotiated  fee  with  the  DOD  Customer  and  takes 
20%  off  the  top  for  the  work  done  by  the  Subcontractor.  The 
Subcontractor  fee  is  as  little  as  6%. 

7.  When  there  is  conflict,  the  Subcontractor  can  only  complain 
to  DOE  who  is  a  participant  and  benefactor  of  the  hundreds  of 
millions  of  dollars  flowing  through  its  organization  to  the 
Contractor.  The  contracting  officers  and  lawyers  for  DOE  and  the 
Contractor  are  best  of  friends  and  work  together  daily  on  mutual 
interests.  DOE  routinely  uses  the  contracting  and  legal  re- 
sources of  the  Contractor.  Then,  in  the  claims  process,  the  DOE 
contracting  officer  is  the  "impartial"  judge  for  the  Contractor 
and  the  Subcontractor. 

8.  The  Contractor  has  seemingly  infinite  resources  to  defend  any 
position,  regardless  of  the  merits.  The  Contractor's  lawyers  and 
procurement  officials,  in  defense  of  their  position,  are  paid  by 
DOE,  with  our  taxes  and  with  no  limitation.  DOE  pays  the  Con- 
tractor for  the  lawyers'  salaries  plus  the  Contractor's  G&A  and 
fee.  The  more  the  lawyers  spend  the  more  the  Contractor  makes. 
If  the  Contractor  somehow  loses  the  claim,  then  DOE,  with  our 
taxes,  pays  the  claim  for  the  Contractor,  who  is,  after  all, 
DOE'S  agent.  In  this  event,  the  Contractor  can  collect  its 
administrative  fees  and  profit  as  the  Prime  contractor  to  the  DOD 
Customer.   The  taxpayer's  approval  is  presumed. 

Enough.   The  system  is  seriously  flawed. 

It  is  my  belief  that  the  transferring  of  the  procurement  respon- 
sibility in  the  "Work  for  Others  Program"  is  at  least  unethical 
and  perhaps  illegal.  The  sole  purpose  for  the  program's  exist- 
ence is  to  circumvent  the  DOD  procurement  process  for  the  benefit 
of  the  people  who  live  and  work  in  Oak  Ridge.  It  is  a  program  of 
technological  welfare  that  does  not  serve  any  national  interest. 

As  I  testified  in  1982,  the  greatest  problem  in  government  pro- 
curement is  the  time  it  takes  to  procure.  It  is  this  root  cause 
that  encourages  people  and  organizations  to  do  things  that  would 
otherwise  not  seem  necessary. 
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I  do  not  know  to  what  extent  my  Oak  Ridge  experience  is  represen- 
tative of  other  Government  Owned-Contractor  Operated  (GOCO) 
facilities.  However,  I  conclude  that  wherever  such  operations 
exist  and  funds  from  another  branch  of  the  government  are  trans- 
ferred for  the  purpose  of  procurement,  then  conditions  exist 
which  promote  eO^use  and  waste. 

I  recommend  that, 

1.  The  "Work  for  Others  Program"  and  all  like  programs  be  termi- 
nated . 

2.  Monies  transferred  to  an  agency  be  associated  with  the  pri- 
mary mission  of  that  agency. 

3.  GOCO  contractors  be  allowed  to  market  their  GOCO  services  but 
be  prevented  from  marketing  other  services  or  the  services  of  a 
subcontractor,  or  the  services  of  a  potential  subcontractor  to 
any  government  agency. 

This  Svibcommittee ' s  role  of  oversight  of  the  government's  manage- 
ment is  an  awesome  undertaking  and  responsibility.  I  applaud 
your  efforts  and  hope  that  my  shared  experiences  will  be  benefi- 
cial in  support  of  your  difficult  task.  I  appreciate  this  oppor- 
tunity and  always  welcome  your  invitation  to  be  of  service. 
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INCORPORATED 

7901  SANDY  SPRING  ROAD  •  SUITE  104  •  LAUREL,  MD  20707 
(301)  206-2436  •  FAX  (301)  206-9140 


Senator  Cari  Levin,  Chairman  July  28. 1993 

Oversight  of  Govenunent  Management 
Subcommittee  of  the  Govenunent  AfEurs  Committee 
SH-442  Han  Satate  QfiBce  Building 
Washington.  D.C.  20510 

Dear  Sir 

ESQ.  Incoipoialed  is  a  small,  woman  owned  business  which  provides  quidc  reaction  engineering, 
program  management,  systems  analysis,  contract  administration,  training,  and  software  support  to 
Government  and  industry.    ESG  currently  provides  software  engineering  aitd  program  management 
sui^rt  to  the  De|»rtment  of  Defense. 

We  are  pleased  to  have  the  opportunity  to  provide  written  testimony  to  the  Senate  Oversight  of 
Government  Management  Subcommittee  investigating  Contract  Off-loading  by  DqKUtment  of  Defense 
agencies.  ESG  miderstands  and  Ailly  siq^rts  efforts  of  the  Dqiartment  of  Ddense  Inspector  General 
(DoD  IG)  in  examining  inefficiencies  in  Dqnrtment  of  Defense  Contracting.  Although  we  strongly 
disagree  with  many  of  the  findings  of  the  DoD  IG  in  their  recent  rq>ort,  we  do  in  £act  recognize  the 
important  role  that  the  agency  pl^  within  the  Department  of  Defense.  The  inefficiencies  in  defense 
contracting  has  fiHoed  various  program  offices  to  sedc  siqiport  fiom  outside  agencies  to  acconq>lish 
program  objectives  and  the  inqxict  of  this  action  may  not  be  in  line  with  the  goals  and  objectives  of  the 
DoD  IG.  The  fcdlowing  is  submitted  to  allow  members  of  the  subcommittee  who  will  review  this  topic,  an 
opportunity  to  understand  inaccuracies  and  mistaken  assumptions  that  are  prevalent  in  the  report  prq>ared 
by  the  Department  of  Defense  Inspectot  General.  It  is  our  understanding  that  the  Senate  committee  is 
investigating  Cmtract  Off-loading  as  the  subject  matter  of  the  hearings.  We  submit  that  the  use  of  the 
Tennessee  Valley  Authority  (TVA)  Technology  Brokering  Program  described  in  the  text  below  does  not 
&11  within  the  parameters  of  'contract  off-loading"  and  that  Congressional  direction  on  the  Non-Acoustic 
Anti-Submarine  War&re  Program  (NAASW)  use  of  the  TVA  and  the  Economy  Act  is  largely  being 
ignored  by  the  DtD  IG.  We  are  concerned  that  the  use  of  efficient  and  economical  cooperative 
agreements  between  different  Federal  agencies  will  be  impacted  in  a  negative  manner  by  the  actions  of  the 
DoD  IG  and  that  national  security  and  the  successful  advancement  of  strategic  programs  will  suffer 
adverse  impacts. 

Sincerely, 


Heniy  C.  Sunpsoo,  President 
ESG,  Inoorpinated 


Attachments: 
Synopsis  Statement 
Reqx>nse  Details 

cc:  Mike  Hordell,  Esq. 
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Synopsis 

In  an  eflfort  to  assist  the  Senate  committee  in  examining  some  the  circumstances  that  has  resulted  in  the 
hearing.  ESG  has  prepared  an  overview  of  the  DoD  IG  examination  of  the  use  of  the  Economy  Act  and 
Coopeiative  agreements.  This  overview  is  followed  by  a  more  detailed  response  to  the  specific  issues  that 
have  been  raised  by  the  DoD  IG.  There  are  many  individual  inaccuracies  and  errors  contained  in  the  DoD 
IG  report  and  those  have  been  identified  in  the  NAASW  Program  OfiBce  response  to  the  DoD  IG.  The 
following  are  given  as  examples  of  inaccuracies  prevalent  in  the  DoD  IG  report: 

1.  The  DoD  IG  has  questioned  $1.8  million  in  costs  that  was  sent  to  the  Norwegian  Defense  Research 
Establishment  by  Congressional  direction  in  support  of  international  experiments.  The  DoD  IG  found 
that  these  cost  were  unsupported  when  at  the  time  of  their  review  they  had  not  seen  the  subcontract 
docimients  that  detailed  tie  requirements  for  the  international  experiments. 

2.  The  DoD  IG  report  suggests  that  DCAA  had  not  been  contacted  and  was  not  being  used  in  support  of 
the  NAASW  program  ofiBce.  The  DoD  IG  report  contradicts  itself  in  this  regard  and  makes  other 
references  to  the  programs  use  of  DCAA  to  obtain  rates  for  subcontractor  efforts. 

3.  The  DoD  IG  has  suggested  that  ESG  had  a  relationship  with  the  NAASW  Program  Office  prior  to 
being  placed  under  contract  by  the  Priogram  Office  and  that  the  staff  and  employees  of  ESG  are  comprised 
of  retired  military  that  may  be  part  of  a  "good  old  boy  network."  A  rudimentary  examination  of  the 
background  and  history  of  ESG  employees  would  reflect  this  is  not  the  case  with  the  majority  of  ESG 
employees  not  old  enough  to  have  met  time  requirements  for  military  retirements. 

4.  In  order  to  justify  "additional  program  costs"  referred  to  in  the  DoD  IG  findings,  it  i^pears  that  the 
DoD  IG  materially  de&ced,  an  official  ESG  invoice  by  typing  information  onto  the  invoice  that  was  not 
submitted,  adding  subcontractor  data  to  the  basic  invoice  and  eliminating  the  certification  signature  block 
provided  by  ESG.    The  defaced  document  was  included  by  the  DoD  IG  in  the  interim  drafl  audit  report  as 
an  example  of  an  ESG  invoice. 

5.  The  initial  plan  established  in  October  1991  was  to  have  TVA  host  an  industry  briefing  in  the  TVA 
regions  and  issue  a  Broad  Agency  Aimouncement  to  support  NAASW  program  activities.  ESG's 
Knoxville  office  was  to  assist  in  the  establishment  of  the  database,  the  collection  of  information  regarding 
the  companies,  and  distribution  of  invitations  to  the  companies  that  would  ultimately  be  the  recipients  of 
the  BAA.  Activities  were  placed  on  hold  while  TVA  and  OASD  focused  on  the  audit  When  this 
information  was  provided  to  the  DoD  IG  they  came  to  the  incorrect  conclusion  that  the  Knoxville  office 
would  not  perform  substantive  work  to  support  the  NAASW  program. 

Since  March  of  1991  ESG,  through  a  cooperative  agreement  with  the  TVA,  has  provided  program 
management  and  contract  administration  support  to  the  Non-Acoustic  Anti-Submarine  Warfere 
(NAASW)  Program  being  managed  by  the  Office  of  the  Assistant  Secretary  of  Defense  for  Command, 
Control,  Communications,  and  Intelligence  (0ASD/C3I).  The  relationship  between  OASD/C3I  and  TVA 
evolved  when  0ASD/C3I  had  a  requirement  for  technical  support  services  which  could  be  efficiently  and 
effectively  performed  by  TVA  allowing  0ASD/C3I  easy  access  to  the  innovative  resources  in  the  areas  pf 
image  processing  and  data  analysis  located  in  the  Tennessee  Valley  region.    In  addition,  the  technology 
aspects  of  the  research  and  development  Program  would  assist  TVA  in  its  objective  of  providing  access  to 
Tennessee  Valley  organizations  and  their  capabilities  to  fulfill  research  and  development  requirements  of 
Federal  agencies  for  technology  transfer  and  economic  development  ESG  has  a  continuing  working 
relationship  with  Tennessee  Valley  organizations  to  assist  in  targeting  Federal  opportunities  which  can  be 
met  by  technically  qualified  Teimessee  Valley  organizations. 
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As  a  result  of  the  cooperative  agreement  with  TVA,  ESG  become  involved  in  the  DoD  IG  review  of  the 
issuance  of  interagency  orders  to  TVA  by  Defense  agencies  to  support  program  requirements.  The  focus 
of  this  review  was  initially  on  the  issuance  of  interagency  orders  to  TVA  by  OASD/C31  but  has  since 
shifted  to  a  technical  review  of  the  entire  NAASW  Program  and  ESG  and  its  subcontractors  technical 
qualifications  to  perform  the  requirements. 

In  August  of  1991,  the  TVA  made  a  determination  to  review  the  procedures  and  processes  being  followed 
by  the  Technology  Brokering  Program  (TBP)  since  there  had  been  a  significant  increase  in  the  number  of 
dollars  and  actions  being  handled  by  the  Program  during  FY91  as  compared  to  previous  years.  The  TVA 
Office  of  the  Inspector  General  (IG)  initiated  the  audit  for  actions  that  were  received  by  the  TVA  TBP 
during  FY91  and  invited  the  Dq)artment  of  Defense  (DoD)  Inspector  General  (IG)  to  participate  in  the 
review  since  the  majority  of  the  actions  received  by  the  TVA  TBP  were  fi-om  Defense  organizations.  The 
initial  focus  of  the  TVA  IG  review  was  on  the  actions  received  by  the  TVA  TBP  in  August  and  September 
of  1991.    In  September  of  1991,  TVA  received  a  substantial  amount  of  fimds  from  Defense,  Army.  Navy, 
Air  Force,  and  Marine  Corps  agencies  for  various  types  of  support  under  its  Technology  Brokering 
Program  In  October,  the  DoD  IG  notified  all  Defense  and  Military  agencies  that  they  would  be 
conducting  a  review  of  the  use  of  TVA.  The  initial  focus  of  both  the  TVA  and  Defense  IG  was  money 
provided  to  TVA  during  the  months  of  August  and  Sq)tember  1991. 

Initial  findings  fi-om  the  TVA  IG  indicated  that  there  were  some  deficiencies  in  the  way  in  which  the 
TVA  received  fimds  principally  with  regards  to  TVA  not  being  aware  that  the  majority  of  the 
organizations  did  not  follow  the  requirements  for  issuance  of  interagency  orders  as  defined  in  appropriate 
Federal  regulations.  TVA  subsequently  has  initiated  appropriate  internal  procedures  to  ensure  that  these 
requirements  are  met  by  organizations  desiring  to  woric  under  the  Program.  The  initial  findings  of  the 
DoD  IG  were  that  contract  off-loading  had  occurred  in  the  provision  of  Defense  funds  to  TVA  and  that 
proper  procedures  as  defined  in  the  Federal  Acquisition  R^ulations  (FAR)  and  DoD  Far  Supplement 
were  not  followed  for  the  issuance  of  these  interagency  orders.  The  DoD  IG  also  indicted  that  they  would 
continue  with  a  review  of  all  Defense  fimds  provided  to  TVA  during  Fiscal  Year  1991.  The  DoD  IG  has 
also  stated  in  their  review  that  they  intend  to  "shut  down'  the  use  of  non-Ddeilse  agencies  by  Defense 
agencies  to  "circumvent'  the  Defense  acquisition  process. 

Subsequent  to  the  publishing  of  the  initial  findings  by  the  DoD  IG,  their  attention  has  focused  on  the 
NAASW  Program  and  the  use  of  TVA  by  0ASD/C3I.  Initially  the  DoD  IG  requested  information  from 
0ASD/C3I  regarding  the  support  (rfthe  NAASW  Program  by  TVA.  In  response  to  this  approach,  ESG 
was  requested  to  provide  details  on  the  tasks  being  performed  by  ESG  and  its  subcontractors  and 
supporting  details  for  all  invoices  submitted  to  TVA  for  p^ment  under  the  program.  ESG  and  its 
subcontractors  readily  made  this  information  available  to  both  the  TVA  IG  and  the  DoD  IG.  The  TVA  IG 
reviewed  the  cooperative  agreement  and  ESG's  role  with  TVA  and  provided  ESG  a  clean  bill  of  health 
both  on  qualifications  to  accomplish  the  job  and  the  vouchers  that  were  submitted  for  services  rendered. 
The  DoD  IG  requested  additional  meetings  with  ESG  regarding  its  role  with  TVA  and  0ASD/C3I 
including  a  request  to  review  the  ESG  accounting  system  and  records.  ESG  has  readily  made  available  all 
contract  deliverables,  all  invoices  and  supporting  details  (including  subcontractors),  all  statements  of 
work,  and  a  description  of  the  procedures  followed  by  ESG  in  the  award  of  subcontracts. 

The  original  scope  of  the  review  to  be  performed  by  the  DoD  IG  was  the  review  of  the  relationship 
between  TVA  and  0ASD/C3I  and  the  issuance  of  interagency  orders  by  0ASD/C3I.  ESG  spent 
approximately  1000  man-hours  in  responding  to  the  TVA  IG  and  the  DoD  IG  reviews  based  on  the 
issuance  of  an  interagency  order  for  $10,000  that  was  sent  to  TVA  in  August  for  a  subcontractor  to 
accomplish  a  specific  task  in  late  August   Requests  for  information  by  the  DoD  IG  from  ESG,  TVA  and 
OASD/C3I  indicate  that  the  DoD  IG  became  interested  in  determining  whether  ESG  and  its 
subcontractors  were  technically  qualified  and  had  the  requisite  security  clearances  to  accomplish  the  work. 
The  TVA  IG  has  reviewed  ESG  and  its  subcontractors,  and  we  believe  it  is  an  inefBcient  use  of  Umited 
government  resources  and  unnecessaiy  for  the  DoD  IG  to  duplicate  the  work  already  performed  by  the 
TVA  IG  and  focus  on  the  tedmical  qualifications  of  ESG  and  its  subcontractors  to  accomphsh  the 
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requirements  of  the  NAASW  program.  The  DoD  IG  has  requested  extensive  copies  of  information  from 
ESG  and  its  subcontractors  and  demanded  that  this  information  be  provided  in  24  hours  or  less.  It  is 
unreasonable  to  exp)ect  a  small  company  to  allocate  its  limited  resources  at  a  moments  notice  to  respond  to 
such  requests.  Requests  for  additional  time  to  respond  have  been  met  with  insinuations  and  derogatory 
remarks  about  ESG  attempting  to  hide  something  from  the  DoD  IG. 

ESG  has  attempted  on  numerous  occasions  to  provide  timely  explanations  to  questions  raised  by  the  DoD 
IG  and  we  feel  that  in  most,  if  not  all  circumstances,  the  responses  made  by  ESG  to  the  DoD  IG  have  been 
ignored.  We  feel  that  there  are  serious  deficiencies  in  the  investigation  conducted  by  the  DoD  IG.  . 
Glaring  errors  have  been  identified  throughout  tliie  preliminary  and  final  report  and  these  errors  have  been 
identified  to  the  DoD  IG.  To  this  date,  it  is  unclear  as  to  whether  the  DoD  IG  has  reviewed  the  complete 
contract  files,  statements  of  work  and  consulting  agreements  which  would  provide  a  clear  understanding 
of  the  scope  of  the  work  to  be  performed  by  the  NAASW  Program.  An  independent  financial  examination 
of  the  questioned  costs  as  identified  by  the  DoD  IG  was  initiated  by  ESG  and  the  conclusions  were 
different  from  those  found  by  the  DoD  IG. 

The  decision  of  0ASD/C3I  to  utilize  the  TVA  Technology  Brokering  Program  for  program  management 
and  contract  administration  support  was  sound  Ijased  on  the  &ct  that  TVA  was  able  to  accomplish  the 
requirements  within  the  time  constraints  of  the  Program  for  a  reasonable  price  and  the  Program  met  the 
objectives  of  both  organizations.  ESG  has  been  providing  program  and  contract  management  support  to  a 
number  of  Federal  organizations  for  several  years  and  is  highly  qualified  to  accomplish  the  tasks  required 
by  TVA.  The  rationale  of  the  DoD  IG  that  no  organization  can  effectively  accomplish  requirements  of 
Defense  programs  except  Defense  organizations  is  imrealistic  and  counter  productive  to  the  efiBcient 
accomplishment  of  program  objectives.  ESG  believes  that  an  examination  needs  to  be  made  of  the  DoD 
IG  and  its  review  of  the  TVA  Technology  Brokering  Program.    This  may  ensure  that  an  investigation  into 
practices  and  procedures  followed  by  Government  agencies  does  not  severely  hamper  the  ability  of 
qualified  contractors  to  fiilfill  Program  objectives  in  a  timely  maimer.  The  details  of  our  response  to  the 
report  of  the  DoD  IG  is  contained  in  the  response  details  attachment  to  this  synopsis. 
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Response  Details 

The  NAASW  program  is  responsible  for  developing  and/or  testing  technology  that  is  capable  of  detecting 
and  locating  potential  threat  submerged  objects.  It  is  primarily  a  Research  and  Development  initiative 
that  focuses  the  efforts  of  several  US  Corporations  and  international  government  partners.    (The  classified 
nature  of  the  NAASW  program,  the  fimding  cycle  (yearly  appropriations  from  Congress),  the  agreements 
that  must  be  negotiated  with  international  partners  and  the  numerous  contractor  organizations  that, 
through  their  own  Internal  Research  and  Development  initiatives  submit  unsolicited  proposals  that 
contribute  to  the  programs  success,  requires  the  NAASW  Program  Director  to  respond  at  a  more  rapid 
pace  than  is  available  through  the  normal  DoD  contracting  process.) 

Prior  to  FY  9Ithe  U.  S.  Navy  and  its  affiliated  contracting  organizations  had  total  responsibility  for  the 
NAASW  program.  In  FY91,  by  Congressional  mandate,  the  NAASW  program  was  transferred  to  OASD. 
Contracting  organizations  that  previously  supported  the  NAASW  program  (Navy  and  DARPA)  informed 
the  NAASW  Program  Director  in  Febrxiaiy  (2Q  FY  91)  that  th^  could  not  support  the  program.  After 
contacting  several  contracting  organizations,  (Defense,  Navy,  Energy,  Commerce,  and  TVA)  including 
DSSW  who  has  the  responsibility  for  supporting  OASD  programs,  the  NAASW  Program  Director 
determined  that  the  only  Federal  contracting  (ffice  that  could  provide  the  necessary  contracting  support 
within  the  time  fiame  required  was  the  Tennessee  Valley  Authority  through  its  Technology  Brokering 
Program.  In  March  1991  interagency  agreements  were  negotiated,  statements  of  work  developed  and 
money  transferred  to  TVA  to  execute  the  program. 

The  critical  issues  &ced  by  the  Program  Director  which  influenced  the  decision  to  use  TVA  included 
several  international  agreements  to  participate  in  testing  of  NAASW  sensor  technology.  These 
agreements  were  part  of  the  (Congressional  mandate  and  the  success  of  the  program  depended,  to  a  great 
extent,  on  fimding  the  test  participants.  The  TVA  contracting  vehicle  was  the  only  known  soiux^e  to 
accomplish  this  task. 

During  1991  and  1992,  the  US  Navy  continued  their  pursuit  of  the  NAASW  program  to  the  point  that 
Congress  interceded  and  informed  the  Navy  that  it  was  the  desire  of  Congress  to  have  OSD  run  the 
NAASW  program.  Congress  subsequently  requested  that  the  NAASW  program  be  relocated  within  OSD, 
firom  the  Office  of  the  Deputy  Secretary  of  Defense  for  Research  and  Engineering  (ODDR&E)  Tactical 
War&re  Program  Directorate  to  the  Office  of  the  Assistant  Secretary  of  Defense  (OASD)  for  Command, 
Control,  Conmiunications  and  Intelligence  (C3I). 

In  the  IQ  FY  92,  the  TVA  Inspector  General  invited  the  DoD  Inspector  General  to  participate  in  an 
inspection  of  the  TVA  Technology  Brokering  Program  to  ensure  that  all  federal  requirements  were  being 
satisfied.  The  DoD  IG  has  subsequently  produced  the  following  reports: 

1.  Interim  Quick  Look  Report  on  Contract  off-loading 

2.  Draft  Quick  Look  Rqwrt  on  (Contract  off-loading 

3.  Interim  Audit  Report  on  the  NAASW  Program 

4.  Draft  Audit  Report  on  the  NAASW  Program 

5.  Final  Audit  Report  on  the  NAASW  Program 

The  final  DoD  IG  Audit  Report  summarized  three  basic  findings: 

•  The  NAASW  Program  Office  ladced  adequate  controls  over  work  performed  and  cost 
incurred  for  $18.6  million  of  the  Economy  Act  orders  issued  to  the  TVA  Technology 
Brokering  Program. 

•  $LS  million  in  additional  program  costs  were  incurred  and  $2.8  million  of  unsupported 
contractoFbillings  were  invoiced  through  TVA. 
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A  NAASW  Program  official  performed  travel  that  was  not  properly  authorized 


The  three  basic  findings  and  eight  recommendation  si'bmitted  by  the  DoD  IG  in  their  final  report  are 
consistent  with  the  findings  and  recommendations  of  each  of  their  previous  reports.    Each  of  the  reports 
prepared  by  the  DoD  IG  were  answered  by  the  NAASW  Program  Director  and  supporting  documentation 
was  provided  to  the  DoD  IG.  Each  of  the  specific  recommendations  of  the  DoD  IG  are  addressed  below. 

(1)  The  DoD  IG  asserts  that  the  objective  of  their  overall  project  was  to  evaluate  DoDs'  use  of 
Economy  Act  orders  to  obtain  contracting  support  from  TV  A-  For  the  portion  of  the  overall  project 
covered  in  the  report,  their  objectives  were  to  determine  whether  0ASD(C3I)  procedures  and 
internal  controls  were  adequate  to  verify  that  services  and  supplies  ordered  through  TVA  were 
actually  received  and  properly  billed. 

Response  -  It  is  difficult  to  determine  how  services  and  supplies  ordered  under  the  TVA  cooperative 
agreement  were  actually  received  and  properly  billed  when  none  of  the  research  and  development  projects 
initiated  under  the  TVA  cooperative  agreement  was  completed  during  the  period  covered  by  the  DoD  IG. 
During  the  period  covered  by  the  audit,  research  efforts  undertaken  by  cooperators  under  the  TVA  vehicle 
were  initiated  and  in-process,  but  none  were  completed.  Invoices  submitted  to  TVA  by  its  cooperator  and 
the  subcontractors  of  the  cooperator  were  sufficient  to  substantiate  progress  payments,  not  final  payments 
since  no  projects  were  complete.  Final  payments  depend  on  close-out  audits. 

(2)  The  DoD  IG  states  that  they  have  examined  the  interagency  agreement  between  TVA  and  the 
NAASW  Program  Office  and  the  seven  related  Economy  Act  orders  totaling  S18.6  million,  the 
cooperative  agreement  TVA  and  ESG,  and  the  ESG  woriqilan  and  budget  for  the  NAASW 
Program.  They  stated  that  they  examined  vouchers  and  supporting  documentation  ESG  submitted  to 
TVA  and  examined  detailed  supporting  documentation  maintained  by  ESG  first-,  second-,  and 
third-tier  subcontractors  for  S8.2  million  in  costs  invoiced  through  TVA  from  the  inception  of  the 
NAASW  Program  in  1988  through  FY  1991.  They  also  allege  that  they  examined  vouchers  and 
supporting  documentation  for  S3.1  million  of  invoices  ESG  submitted  to  TVA  for  FY  1992  through 
May  20, 1992. 

Response  -  In  the  DoD  IG  audit,  several  costs  were  questioned  by  the  DoD  IG  even  though  the  DoD  IG 
had  not  read  any  of  the  subcontractors  statements  of  work  nor  had  any  understanding  of  what  the 
subcontraaors  were  contracted  to  do.  To  our  knowledge,  the  DoD  IG  has  not  yet  read  the  fiill  text  of  any 
of  the  subcontractor's  statement  of  work. 

The  NAASW  Program  (at  OSD)  did  not  start  until  late  FY  1990  as  compared  to  the  date  of  1988  shown  in 
the  report.  Furthermore,  OSD  and  TVA  did  not  have  a  cooperative  agreement  and  ESG  did  not  start 
supporting  the  NAASW  Program  until  early  1991.  The  supporting  documentation  requested  by  the  DoD 
IG  was  for  "other  direct  costs"  only  for  the  period  of  March  of  1991  through  January  of  1992.  The  DoD  IG 
did  not  request  any  additional  supporting  documentation  for  invoices  for  the  period  of  February  through 
May  of  1992  and  did  not  request  any  further  information  on  the  invoices  for  March  of  1991  through 
January  of  1992. 

The  statement  encompassing  the  examination  of  vouchers  and  supporting  documentation  is  misleading. 
Items  maintained  by  subcontractors  would  not  normally  be  available  to  the  DoD  IG  audit  team  and 
Appendix  K  of  the  DoD  IG  report  indicates  that  the  Audit  Team  visited  only  ESG  in  Laurel,  MD  and 
United  Information  Systems  in  BeltsviUe,  MD.  In  addition  to  the  documents  listed  in  the  report,  OASD 
(C-^I)  also  provided  the  DoD  IG  with  sample  copies  of  contractual  documents  such  as  progress  reports, 
DD  254s,  subcontractor  agreements,  business  clearances,  confirmation  of  rate  verifications,  notes  from  in- 
process  review  trips,  and  memos  for  record.  In  their  visits  to  the  ESG  offices  and  United  Information 
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Systems  (the  company  that  handles  ESG's  accounUng)  the  DoD  IG  did  not  review  any  contract  files  for 
ESQ  or  its  subcontractors. 

(3)  The  DoD  IG  report  states  that  the  NAASW  Program  Office  did  not  establish  effective  internal 
controls  to  review  and  approve  work  performed  by  ESG  and  its  subcontractors,  to  review  and 
approve  the  receipt  of  deliverables,  or  to  review  and  approve  costs  incurred  under  the  Economy  Act 
orders  issued  for  the  NAASW  Program. 

Response  -  The  TVA  Inspector  General  working  with  the  DoD  Inspector  General  identified  and 
implemented  procedures  according  to  the  initial  draft  "Quids  Look"  report  published  by  the  DoD  IG.  As 
far  as  we  know  there  are  no  additional  procedures  that  require  implementation  for  TVA  to  exercise 
adequate  contract  administration. 

Internal  controls  in  place  for  the  NAASW  Program  and  TVA's  participation  in  providing  support  to  the 
Program  were  adequate  to  protect  the  Government's  interests.  The  roles  and  responsibilities  of  TVA, 
OSD,  DCAA,  and  DIS  ensure  that  adequate  controls  exist  to  protect  the  NAASW  Program.  These 
controls  ensure  that  projects  selected  by  OSD  for  the  NAASW  Program  were  of  technical  merit  to  the 
Program  and  that  cosU  incurred  are  audited  to  ensure  allowability,  allocability.  and  reasonableness.  The 
roles  of  the  various  Federal  organizations  in  the  NAASW  Program  provide  safeguards  against  conflicts  of 
interest  and  abuses  of  DoD  funds. 

The  internal  controls  at  OSD  and  TVA  were  in  place  and  were  being  used  to  review  and  approve  work 
performed,  receipt  of  deliverable  products,  and  costs  incurred  These  controls  give  visibility  into  the 
quality  of  work  performed  in  developing  procedures  for  approving  the  completed  work  and  receiving  and 
reviewing  deliverable  products.  Both  the  coopcrator  and  its  subcontractors  have  been  paid  on  the  basis  of 
progress  payments  only.  These  progress  payments,  based  on  costs  incurred,  have  5  percent  of  total  costs 
vouchered  withheld  and  there  will  be  a  Umely  audit  of  expenditures  upon  physical  completion  of  projects. 
The  cooperative  agreement  utilized  by  TVA  established  procedures  for  payment  terms  that  include 
progress  payments,  withholding  five  (5)  percent  of  total  payment  until  satisfactory  completion  of  the 
cooperative  agreement,  and  audits  of  completed  projects.  To  date,  neither  the  cooperative  agreement  nor 
any  subcontracts  have  been  completed  for  the  audit  of  incurred  costs.  Final  payment  of  the  five  percent  of 
total  costs  invoiced  will  be  paid  upon  negotiation  of  the  final  costs  for  the  cooperative  agreement  based  on 
the  results  of  the  close-out  audit.  Not  only  does  the  TVA  cooperative  agreement  allow  TVA  to  withhold 
amounts  from  costs  invoiced  by  cooperators  and  their  subcontractors  for  close-out  audit  but  TVA  will  not 
allow  payments  of  amounts  withheld  to  be  made  until  the  Sponsor  has  accepted  the  research  and 
development  projects  and  deliverables.  During  initial  negotiations  between  OSD  and  TVA,  an  agreenient 
was  struck  that  established  DCAA  as  the  cognizant  audit  agency  for  pre-negotiation  and  close-out  audit  of 
the  NAASW  Program  efforts. 

(4)  The  DoD  IG  states  that  the  NAASW  Program  Office  did  not  establish  internal  controls  through 
the  Technology  Brokering  Program  for  a  security  program  that  covers  classified  information  and 
security  clearances  for  TVA,  ESG,  and  ESG  subcontractors. 

Response  -  In  accordance  with  the  Defense  Security  Manual  5200.22-M,  a  DD  254  was  provided  to  the 
coopcrator  (ESG)  by  OSD.  The  requirements  specified  in  the  DD  254,  including  guidance  provided  by  the 
NAASW  Program  Security  Guide,  were  implemented  by  ESG  and  flowed  down  to  all  ESG  subcontractors. 
ESG  and  all  subcontractors,  and  their  employees,  who  work  on  classified  NAASW  Program  requirements 
conform  to  the  requirements  of  the  Defense  Industrial  Security  Manual,  DD  254,  and  the  NAASW 
Program  Security  Guide.  ESG  and  all  subcontractors  who  work  on  classified  NAASW  Program 
lequircments  have  undergone  DIS  security  inspections  during  the  performance  period.  According  to  DIS 
there  have  been  no  violations  of  security  on  the  NAASW  Program.  Information  on  security  procedures 
followed  by  the  NAASW  Program  was  provided  to  the  DoD  IG  in  previous  responses.  The  agreement 
between  TVA  and  the  NAASW  Program  Office  ensured  that  data  developed  by  any  cooperator  working  on 
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the  Program,  either  as  a  prime  or  subcontractor,  would  belong  to  the  Federal  Government.  TVA 
recognized  that  it  could  not  receive  classified  DoD  information  and  the  NAASW  Program  Ofifice  would 
not  allow  release  of  any  classified  information  to  any  agency  or  company  that  did  not  have  the  necessary 
facility  clearances. 

(5)  The  DoD  IG  alleges  that  a  lack  of  control  occurred  because  DDR&E  and  0ASD(C3I)  sent 
Economy  Act  orders  to  TVA  to  support  the  NAASW  Program. 

Response  -  The  use  of  Economy  Act  orders  is  a  legitimate  method  of  acquiring  support  for  the  NAASW 
Program.  The  assertion  that  the  use  of  Economy  Act  orders  does  not  encompass  control  and 
administration  is  imsupported  in  this  report 


(6)  The  DoD  IG  sUtes  that  sending  Economy  Act  orders  to  TVA,  DDR&E  and  0ASD(C3I)  avoided 
the  controls  and  support  normally  provided  at  no  charge  to  the  NAASW  Program  by: 

•  a  DoD  contracting  ofnce  for  award  of  contracts, 

•  the  Defense  Contract  Management  Command  for  contract  administration, 
•'      the  DCAA  for  contract  audit,  and 

•  the  Defense  Investigative  Service  for  security  of  classified  data  handled  by 
contractors. 

Response  -  Administration  of  cooperative  agreements  is  governed  by  Federal  regulations,  which  are 
followed  by  TVA,  and  are  adequate  for  the  management  and  administration  of  cooperative  agreements  to 
protect  the  Government's  interests.  The  roles  and  responsibilities  performed  by  OSD,  TVA,  DCAA,  and 
DIS  under  the  NAASW  Program  ensure  that  adequate  controls  are  in  place  to  protect  the  interests  of  the 
Program.  TVA  is  not  in  a  position  to  use  the  Defense  Contract  Management  Command  for  the 
administration  of  TVA  cooperative  agreements  (established  to  handle  DoD  contract  administration 
functions).  However,  DCAA  and  DIS  have  played  active  roles  in  supporting  OSD  and  TVA  in  the 
NAASW  Program.  If  a  DoD  activity  had  awarded  the  cooperative  agreement,  the  Defense  Contract 
Management  Command  would  not  have  administered  this  agreement  since  their  Amotions  are  for  contract 
administration  and  not  administration  of  grants  or  cooperative  agreements. 

The  assumption  that  a  DoD  contracting  ofBce  would  provide  for  acquisition  and  contracting  at  no  cost  to 
the  NAASW  Program  has  proven  to  be  an  invalid  assumption.  A  number  of  DoD  and  civilian 
organizations  are  willing  to  support  the  NAASW  Program,  for  a  price,  to  be  determined  by  the  level  of 
support  specified. 

(7)  Neither  the  OSD  General  Counsel  nor  a  DoD  contracting  officer  reviewed  the  interagency 
agreement  or  the  Economy  Act  orders.  Defense  Federal  Acquisition  Regulation  (DFARS)  217.502, 
"Interagency  Agreements  Under  the  Economy  Act,"  requires  that  Economy  Act  orders  be  reviewed 
and  approved  by  a  DoD  contracting  officer. 

Response  -  The  Memorandum  of  Understanding  between  TVA  and  OSD  was  executed  by  appropriate 
senior  Program  personnel  (deputy  director  of  division)  within  OSD.  The  requests  for  MIPRs  for  TVA 
were  submitted  through  appropriate  approval  channels  by  the  NAASW  Program  OfBce.  The  first  six 
MIPR  requests  were  issunl  by  DDR^^  in  accordance  with  existing  procedures,  including  required 
approvals  and  were  accepted  by  Washington  Headquarters  Service  (WHS),  who  issued  the  MIPRs  to  TVA. 
The  seventh  MIPR  request  to  support  international  experiments  for  FY  92  was  issued  by  OASD  (C^I)  and 
included  the  prq>aratlon  of  the  determination  and  findings  required  by  FAR  17.502  and  DFARS  217.502. 
This  MIPR  request  was  first  reviewed  by  OSD  General  Counsel  and  cognizant  ofBcials  within  WHS. 
Although  the  MIPR  was  signed  by  WHS  on  6  Fd)ruary  1992,  the  action  was  initiated  on  3 1  December 
1991,  and  the  request  to  WHS  was  made  by  OASD  (C^I)  on  4  January  1992.  All  actions  taken  by  OASD 
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(C^I)  staff  were  consistent  with  procedures  established  by  WHS  in  January  1992.  In  June  1992.  WHS  was 
in  the  process  of  revising  its  procedures  to  include  a  requirement  that  a  contracting  officer  sign  o£f  on  the 
supporting  documentation  to  the  request  for  a  MIPR,  namely  the  Determination  and  Findings.  It  did  not 
become  a  requirement  until  August  1992.  In  January  1992,  WHS  specifically  stated  that  the  approval  by  a 
contracting  officer  was  not  necessary.  The  action,  authority,  and  approval  process  followed  by  OASD 
(C^I)  staff  was  also  specifically  discussed  with  the  Office  of  General  Counsel. 

(8)  The  DoD  IG  asserts  that  there  were  problems  involved  in  identifying  contractors  to  support  the 
research  effort  and  identifying  procedures  for  subcontracting  the  work,  evaluating  proposed 
research  projects  and  their  applicability  to  the  NAASW  Program,  and  recommending  issuance  of 
subcontracts. 

Response  -  OASD  (C^I)  selected  all  subcontractors  (including  lower-tier  subcontractors)  to  be  awarded 
contracts  by  ESG  based  on  the  imsolicited  proposals  that  had  been  submitted  to  OASD  (C^I)  in 
accordance  with  FAR  Subpart  15.5.  The  NAASW  Program  Office  reviewed  the  unsolicited  proposals  for 
scientific  and  technical  support  of  Program  objectives.  Based  on  technical  direction  from  the  NAASW 
Program  Office,  ESG  subcontracted  for  scientific  and  technical  services  on  the  basis  of  unsolicited 
proposals,  which  had  been  submitted  to  OSD  and  determined  by  OSD  to  be  of  technical  merit  and  to  meet 
NAASW  Program  technical  objectives.  ESG  did  not  select  subcontractors  or  conduct  evaluations  of 
technical  merit  of  unsolicited  proposals  submitted  to  the  NAASW  Program.  Fu-ther,  ESG  made  no 
recommendations  to  OASD  (C^I)  as  to  the  acceptability  or  non-acceptability  of  contractors.  These 
functions  are  performed  by  the  OASD  (C-^I). 

Upon  determination  that  a  project  proposed  was  of  interest  to  OASD,  the  NAASW  Program  Manager 
provided  a  copy  of  the  proposal  to  ESG  to  award  a  subcontract  ESG  conducted  cost  and  price  analysis  by 
obtaining  information  from  DCAA  and  OASD,  conducted  negotiations  with  the  NAASW  Program 
Manager  approving  the  final  negotiated  price  for  the  subcontract,  and  ESG  awarded  the  subcontract  ESG 
provided  assessments  to  the  NAASW  Program  Manager  regarding  the  reasormbleness  of  costs  resulting 
from  the  performance  of  cost  and  price  analysis,  but  made  no  recommendations  with  regard  to  the  award 
of  any  consulting  agreement  or  subcontract  including  lower-tier  subcontracts.  Since  all  proposals  selected 
for  award  by  the  NAASW  Program  Office  were  unsolicited  research  proposals,  ESG  prepared  a  J&A  for 
each  contractual  action  which  was  reviewed  and  approved  by  the  Program  Manager. 

(9)  The  DoD  IG  asserts  that  ESG  was  also  responsible  for  the  actual  research  efforts,  thus  DoD 
could  not  ensure  that  advice  rendered  by  ESG  was  independent,  that  assessments  made  of  proposals 
were  unbiased,  and  the  costs  incurred  were  reasonable  and  appropriate. 

Response  -  ESG  was  neither  tasked  with  nor  performed  actual  research  functions.  OASD  always  had 
control  over  the  NAASW  Program  and  the  functions  performed  by  ESG  because  adequate  separation  of 
responsibilities  between  TVA  and  OASD  existed  to  ensure  that  services  rendered  by  ESG  were  approved 
and  accepted  by  the  Government  Technical  direction  for  work  performed  by  ESG  and  its  subcontractors 
was  provided  by  OASD,  therd)y,  ensuring  that  ESG  only  provided  program  support  and  did  not  perform 
research  and  development  or  manage  the  program. 

(10)  The  DoD  IG  report  states  that  ESG's  extensive  program  management  responsibilities  and 
support  to  the  NAASW  project  director  allowed  ESG  to  perform  duties  and  make  decisions  inherent 
to  the  Government   ESG  prepared  evaluation  proposals,  program  budgets,  and  documents  denning 
requirements  and  evaluation  criteria,  and  attended  progress  reviews  on  behalf  of  the  NAASW 
project  director.  The  NAASW  project  director  relied  on  ESG  to  make  decisions  and  Interpret 
policy.  The  DoD  IG  stated  that  they  believe  the  NAASW  project  director  gave  ESG  this  authority 
because  adequate  in-bouse  contract  oversight  capability  was  not  available  within  the  NAASW 
Program  Office. 


185 


Response  -  ESG  drafted  program  documentation  for  the  approval  of  the  NAASW  program  manager  and 
provided  examples  of  documentation  requirements.  Since  the  subcontracts  were  awarded  on  the  basis  of 
unsolicited  proposals,  ESG  was  not  required  to  develop  evaluation  proposals  or  evaluation  criteria  and 
only  participated  in  the  development  of  statements  of  work  for  the  subcontractors  on  the  basis  of  the 
unsolicited  proposals.  These  documents  and  recommendations  were  subject  to  approval/disapproval  or 
acceptance/rejection  by  the  NAASW  program  manager.  At  no  time  was  ESG,  as  a  contractor,  allowed  to 
represent  the  NAASW  project  manager  at  progress  reviews  or  during  other  interfaces  with  either 
government  or  contractor  personnel.  It  is  incorrect  to  assume  that  ESG  exercised  a  role  in  direa  conflict 
with  government  prerogatives. 

The  NAASW  Program  Manager  discussed  proposed  management  actions  with  ESG  and  sought  new 
solutions  to  situations  encountered  during  the  course  of  directing  the  various  projects.  There  were  no 
decisions  or  policy  interpretations  made  by  ESG  that  could  affect  the  government's  position  or  usurp  the 
prerogatives  of  the  Program  Manager.  The  Program  Manager  was  always  free  to  make  an  independent 
decision  and  weigh  the  advice  rendered  by  ESG.  It  should  be  noted  that  ESG  did  not  have  the  technics 
skills  to  direct  the  course  of  the  research  efforts  and  had  no  opportunity  to  act  independently  in  the 
shaping  or  directing  of  management  decisions. 

(11)  The  DoD  IG  report  questioned  the  percentage  of  subcontracts.    K  a  DoD  contracting  ofTice  had 
supported  the  NAASW  Program,  the  FAR  policies  and  procedures  for  contracts  and  subcontracts 
would  have  applied.  FAR  52.219-14,  "Limitations  on  Subcontracting,"  states  that,  in  the  case  of  a 
contract  for  services,  the  contractor  must  agree  to  use  its  own  employees  to  complete  at  least  SO 
percent  of  the  cost  of  the  contract  performance  incurred  for  personnel.  In  other  words,  ESG  should 
not  subcontract  for  more  that  49  percent  of  the  total  personnel  costs  for  contract  performance. 
Accordingly  to  FAR  52.219-4,  subcontracting  more  than  49  percent  of  the  contract  represents  an 
unacceptable  amount  of  "layering  costs." 

Response  -  OASD  (C-'l)  selected  all  subcontractors  (including  lower-tier  subcontractors)  to  be  awarded 
contracts  by  ESG  based  on  the  unsolicited  proposals  that  had  been  submitted  to  OASD  (C^I)  in 
accordance  with  FAR  Subpart  15.5.  The  NAASW  Program  OfBce  reviewed  the  unsolicited  proposals  for 
scientific  and  technical  support  of  Program  objectives. 

FAR  52.219-14  states  that  this  clause  shall  be  used  as  prescribed  in  FAR  19.50S(e)  which  states  the 
conditions  for  use  as  being:  "The  contracting  o£Qce  shall  insert  the  clause  52.219-14,  Limitations  on 
Subcontracting,  in  solicitations  and  contracts  for  supplies,  services,  and  construction,  if  any  portion  of  the 
requirement  is  to  be  set  aside  for  small  business,  or  if  the  contract  is  to  be  awarded  under  Subpart  19.8, 
except  those  awarded  using  small  purchase  procedures  in  Part  13."  Since  the  cooperative  agreement  was 
not  to  be  awarded  as  a  small  business  set-aside,  8(a)  set-aside,  or  tmder  small  purchase  procedures,  the 
application  of  Clause  52.219-14  is  not  required  by  the  FAK  Therefore,  the  limitations  on  subcontracting 
is  not  applicable  to  the  cooperative  agreement.  In  addition,  ESG  was  awarded  the  cooperative  agreement 
to  provide  program  support  and  to  enter  into  subcontracts  and  consulting  agreements  for  research  projects 
with  national  and  international  scientific  and  technical  communities  at  the  direction  of  the  NAASW 
Program  OCBce.  ESG  performed  all  aspects  of  the  program  support  with  no  assistance  from 
subcontractors. 

(12)  The  DoD  IG  report  sUtes  that  TVA  retained  a  "brokering  fee"  of  S1,080,4S0  for  accepting  the 
orders,  issuing  cooperative  agreements  to  ESG  and  any  other  contractors,  and  paying  invoices  from 
the  subcontractors. 

Response  -  This  is  consistent  with  Title  18  of  the  CFR  which  governs  the  use  of  cooperative  agreements 
by  TVA.  TVA  follows  Federal  guidelines  for  the  processing  of  program  requirements  (including 
following  the  FAR  for  procurements).  The  Technology  Brokering  Program  is  designed  to  function 
through  the  use  of  cooperative  agreements,  which  are  not  governed  by  the  FAR  but  by  other  Federal 
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regulations.  Federal  regulations  establish  contracts,  cooperative  agreements,  and  grants  as  viable  vehicles 
to  accomplish  program  objectives  and  establish  appropriate  conditions  for  use  of  these  vehicles.  To  enter 
into  and  administer  cooperative  agreements  for  other  Federal  agencies  TVA  charges  a  handling  fee  based 
on  total  dollars  being  handled.  This  fee  begins  with  10%  and  is  reduced  to  7.5%  and  then  to  5%  on  total 
dollars  being  handled  under  the  memorandum  of  understanding  between  TVA  and  the  other  Federal 
agency.  The  fee  is  based  on  cumulative  dollars  for  the  total  program  and  not  based  on  dollars  provided  for 
each  fiscal  year. 

(13)  The  DoD  IG  report  further  alleges  that  based  upon  the  documeoUtion  provided  to  support  the 
S10.9  million,  they  identified  more  than  S2.8  million  u  questioned  costs. 

Response  -Of  the  $2.8  million  of  other  costs  questioned  by  the  DoD  IG  audit,  $  1 .8  million  was  a 
subcontract  awarded  to  the  Norwegian  Defense  Research  Establishment  (NDRE)  wiiich  the  DoD  IG 
auditor  mistakenly  attnbuted  toa  subcontractor,  Norden  of  United  Technologies.    Other  costs  questioned 
by  the  DoD  IG  included  costs,  the  requirement  for  which  would  have  been  obvious  had  the  DoD  IG  read 
the  subcontractor's  statement  of  work.    In  order  to  justify  'additional  program  costs"  referred  to  in  the 
DoD  IG  findings,  it  appears  that  the  DoD  IG  materially  defaced,  an  official  ESQ  invoice  by  typing 
information  onto  the  invoice  that  was  not  submitted,  adding  subcontractor  data  to  the  basic  invoice  and 
eliminating  the  certification  signature  blodc  provided  by  ESG.   The  defaced  document  was  included  by 
the  DoD  IG  in  the  interim  draft  audit  rqwrt  as  an  exanq>le  of  an  ESG  invoice. 

The  $2.8  million  in  costs  were  assumed  to  be  imsiq>pOTted,  unreasonable,  and/or  unallowable  with  no 
distinction  made  as  to  how  many  dollars  are  assigned  to  each  category.  In  response  to  a  request  by  DoD 
IG,  copies  of  supporting  details  for  other  costs  were  provided  by  ESG  and  the  subcontractors  for  the  period 
of  March  1991  through  10  January  1992.  The  rqwrt  indicates  the  review  was  for  the  period  of  March 
1991  through  15  May  1992.  The  DoD  IG  did  not  request  the  fypes  of  information  that  would  assist  in  a 
determination  that  costs  are  supportable,  reasonable,  allowable,  and  allocable  as  defined  in  Part  IS  and 
Part  3 1  of  the  FAR.  Preliminaiy  review  of  costs  questioned  by  DoD  IG  as  either  unsupported  and/or 
unreasonable  and  unallowable  are  unrealistic  in  this  assumption.  Since  the  DoD  IG  did  not  reveal  any 
concerns  with  the  supporting  details  on  other  costs  provided  by  ESG  on  invoices  provided  from  contracts 
start  date  through  the  period  of  10  January  1992  and  did  not  request  any  supporting  details  on  costs 
subsequent  to  that  date.  It  is  not  possible  to  determine  how  the  DoD  IG  reached  the  conclusion  that  all  of 
the  costs  listed  in  Appendix  F  are  unsupported,  unreasonable,  and/or  unallowable  especiaily  since  the 
DoD  IG  was  not  aware  of  the  technical  efforts.  It  appears  that  assumptions  made  by  the  DoD  IG  in  the 
review  of  these  costs  are  unrealistic. 

The  procedures  followed  by  Defense  contracting  agencies  regarding  cost  reimbursement  contracts  are  to 
have  the  cognizant  audit  agency  perform  a  close-out  audit  and  the  contracting  o£Qcer  negotiate  the  final 
price  once  the  contracts  are  physically  complete  and  the  services/deliverables  are  determined  to  be 
acceptable  to  the  GovemmenL  These  are  the  same  procedures  followed  by  TVA  and  OSD  for  the  NAASW 
Program.  Since  no  audits  have  been  performed  because  none  of  the  efforts  are  physically  complete,  it  is 
not  possible  to  determine  the  supportability,  reasonableness,  allowability  or  allocabilify  of  any  of  the  costs 
identified  by  the  DoD  IG.  The  review  of  questioned  costs  by  an  independent  auditor  revealed  that  the  DoD 
IG  did  not  follow  standard  auditing  procolures  and  standard  accounting  principles  in  the  determination  of 
questionable  costs. 

(14)  The  DoD  IG  believes  that  DoD  may  have  incurred  as  much  as  S1.5  million  of  additional  costs  by 
obtaining  contract  support  services  through  TVA.  The  S1.S  million  includes  the  Sl.l  million 
brokering  fee  charged  by  TVA  for  issuing  a  cooperative  agreement  to  ESG  and  for  disbursing  DoD 
funds,  and  S4S2,674  in  costs  incurred  by  ESG  for  program  management  as  of  May  20, 1992.  If  the 
NAASW  Program  Ofllce  had  used  existing  contracting  channels  within  DoD,  the  Sl.l  million  TVA 
brokering  fee  would  have  been  avoided.  Contracting  support  provided  by  one  DoD  Component  to 
another  is  generally  non-reimbursable.  Further,  the  NAASW  Program  OfTice  could  have  then  used 
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DCMC  to  help  administer  the  contract  and  used  the  Defense  Finance  and  Accounting  Services  to 
help  pay  bills,  also  on  non-reimbursable  basis,  DCMC  and  the  Defense  Finance  and  Accounting 
Service  could  also  perform  many  of  the  other  services  provided  by  ESG.  The  DoD  IG  believes  that 
hiring  additional  personnel  to  work  in  the  NAASW  Program  Office  would  have  cost  less  than  paying 
ESG  to  support  the  NAASW  Program- 
Response  -  The  statement  that  obtaining  contracting  support  firom  TVA  resulted  in  approximately  $1.5 
million  in  additional  program  costs  is  based  on  an  invalid  major  assumption.  This  assumption  made  by 
the  DoD  IG  is  that  TVA  is  the  only  Govenmient  organization  that  would  charge  OSD  for  providing 
services  and  that  all  DoD  agencies  would  accomplish  the  support  required  for  no  cost  As  previously 
identified  in  prior  responses  to  the  DoD  IG,  this  assumption  is  incorrect  Conversations  with  various  DoD 
and  civilian  agencies  revealed  that  all  agencies  would  charge  some  type  of  processing  cost  for  handling 
OSD  requirements.  Indeed,  the  trend  of  DoD  agencies  is  to  charge  other  agencies,  they  are  not  mandated 
to  support,  a  handling  fee  for  providing  either  in-house  services  or  for  providing  contracting  support  In 
recent  conversations  with  DoD  agencies  that  could  be  used  to  support  the  NAASW  Program,  the  costs 
quoted  for  the  provision  of  services  to  the  Program  indicate  that  the  costs  charged  by  TVA  were  as  low  if 
not  lower  than  those  that  will  be  charged  by  these  DoD  organizations. 

(15)  The  DoD  IG  also  sUted  that  the  ESG  KnoxviUe  office  was  established  in  May  1991  to  support 
contract-related  efforts  by  providing  direct  interface  with  TVA  and  other  organizations,  by 
pro\iding  progranunatic  and  technical  support  through  research  libraries  and  data  bases  of 
research  information,  and  by  receiving  and  monitoring  contractually  required  data  and  performing 
analyses  of  cost  and  performance  of  projects  to  ensure  that  they  are  progressing  in  accordance  with 
expected  results.  During  a  visit  to  Knoiville  in  June  1992,  the  DoD  IG  determined  that  the  one- 
person  ESG  ofTice  at  Knoxville  had  not  performed  any  substantive  work  to  date,  and  would  not 
expect  to  until  the  Spring  of  1993,  at  which  time  a  technical  library  would  be  established  for  the 
NAASW  Program. 

Response  -  The  Knoxville  ofBce  serves  as  the  contract  administration  fecility  of  ESG  for  the  NAASW 
Program.  As  such  it  maintains  subcontract  files,  prepares  reports  on  status  of  subcontract  deliverables  and 
budgets  for  OSD,  nmintains  a  database  of  potential  sources  for  invitations  to  briefings  and  distribution  for 
bro»l  agency  announcements,  acts  as  liaison  with  TVA  and  other  organizations  involved  in  the  NAASW 
Program,  and  performs  other  tasks  as  required.  It  will  serve  as  the  register  point  for  sources  for  invitations 
to  the  industry  briefing  and  distribution  of  the  broad  agency  aimoimcement  The  costs  associated  with  the 
Knoxville  office  are  related  to  staff  members  directly  supporting  the  NAASW  Program,  but  not  facilities, 
which  are  included  in  ESG's  overhead  costs.  The  ESG  Knoxville  office  only  maintains  a  database  of 
sources  for  the  industry  briefing  and  not  a  research  library  or  database  of  research  information. 

(16)  The  DoD  IG  stated  that  by  using  DoD  contract  offices  instead  of  TVA  and  ESG,  Inc.  for 
contracting  support,  NAASW  Program  managers  could  use  S2.4  million  of  additional  funds  for 
program  research  and  development    If  the  unexpended  S6.2  million  of  FY  1992  funds  transferred 
to  TVA  as  of  May  1992  are  returned  to  DoD,  and  are  placed  on  contract  through  existing  DoD 
contracting  channels,  a  potential  monetary  benefit  of  approximately  S605,120  could  be  realized. 
The  DoD  IG  computed  $372,000  of  this  by  applying  the  average  TVA  FY  1992  brokering  fee  of  6 
percent  to  the  $6.2  million  balance  of  unexpended  funds.  Further,  if  DoD  places  the  projects  on 
contract  directly,  rather  than  through  ESG,  an  additional  $233,120  benefit  could  also  be  realized. 
The  DoD  IG  calculated  the  $233,120  by  applying  the  approximately  4  percent  retained  by  ESG  to 
date  of  the  total  of  $11.4  million  invoiced  to  the  remaining  $6.2  million,  less  the  TVA  fee. 

TVA  fee  $6,200,000  X  6  percent  $372,000 

ESG  costs  ($6,200,000  -  $372,000)  X  4  percent  233.120 

Total  benefit  $605.120 
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The  FY  1993  DoD  Appropriations  Act  provided  an  additional  S30  million  for  the  NAASW  Program. 
If  the  S30  million  is  used  to  procure  NAASW  requirements  through  in-house  DoD  contracting 
channels  rather  than  through  the  TV  A,  an  additional  monetary  benefit  of  S1.8  million  can  be  made 
available  for  research. 

Response  -  The  statement  that  the  tennination  of  the  use  of  TVA  and  ESG  would  result  in  approximately 
$2.4  million  in  additional  funding  to  support  program  costs  is  based  on  one  major  assumption.  This 
assumption  made  by  the  DoD  IG  is  that  TVA  is  the  only  Govenmient  organization  that  would  charge 
OSD  for  providing  services  and  that  all  DoD  agencies  would  accomplish  the  support  required  for  no  cost 
As  previously  identified  in  responses  to  the  DoD  IG,  this  assumption  is  incorrect.  Conversations  with 
various  DoD  and  civilian  agencies  revealed  that  all  agencies  would  charge  some  type  of  processing  cost 
for  handling  OSD  requirements.  Indeed,  the  trend  of  DoD  agencies  is  to  charge  other  agencies  they  are 
not  mandated  to  support  a  handling  fee  for  providing  either  in-house  services  or  for  providing  contracting 
support  In  recent  conversations  with  DoD  agencies  that  could  be  used  to  support  the  NAASW  Program, 
the  costs  quoted  for  the  provision  of  services  to  the  Program  indicate  that  the  costs  charged  by  TVA  were 
as  low  or  lower  than  those  that  will  be  charged  by  these  DoD  organizations. 
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Summary 

ESG's  concerns  regarding  the  DoD  IG  review  of  the  NAASW  Program  and  ESC  and  its  subcontractors' 
roles  are  two  fold  The  scope  of  the  review  to  be  performed  by  the  DoD  IG  was  to  review  the  relationship 
between  TVA  and  0ASD/C3I  and  the  issuance  of  interagency  orders  by  0ASD/C3I.  Requests  for 
information  by  the  DoD  IG  from  ESG  as  well  as  TVA  and  OASD/C3I  indicate  that  the  DoD  IG  is 
interested  in  determirung  whether  ESG  and  its  subcontractors  are  technically  qualified  and  have  the 
requisite  security  clearances  to  accomplish  the  work.  In  addition,  the  DoD  IG  has  had  approximately  ten 
auditors  involved  in  the  review  of  the  Program  and  in  each  case  none  of  them  seem  to  be  aware  of  what  is 
going  on  with  regards  to  information  previously  provided  or  the  actual  cooperative  relationship  between 
ESG  and  TVA  as  defined  in  the  cooperative  agreements.  The  attitudes  of  the  auditors  taken  towards  ESG 
has  been  hostile  and  unreasonable  at  times.  The  DoD  IG  has  requested  extensive  copies  of  information 
from  ESG  and  its  subcontractors  and  demanded  that  this  information  be  provided  in  24  hours  or  less. 
This  is  unreasonable  for  a  small  company  to  allocate  its  limited  resources  at  a  moments  notice  to  respond 
to  such  requests.  Requests  for  additional  time  to  respond  have  been  met  with  insinuations  and  derogatory 
remarks  about  ESG  attempting  to  hide  something  from  the  DoD  IG.  ESG  spent  approximately  1000 
hours  in  responding  to  the  TVA  IG  and  the  DoD  IG  reviews  based  on  the  issuance  of  an  interagency  order 
for  $  10,000  that  was  sent  to  TVA  in  August  for  a  subcontractor  to  accomplish  a  specific  task  in  late 
August 

ESG  feels  that  since  TVA  has  placed  ESG  under  cooperative  agreement  to  support  the  NAASW  Program 
and  since  the  TVA  IG  has  reviewed  ESG  and  its  subcontractors,  it  is  unnecessary  for  the  DoD  IG  to  focus 
on  the  technical  qualifications  of  ESG  and  its  subcontractors  to  accomplish  the  requirements  of  the 
NAASW  program.  In  addition,  the  aggressive  approach  taken  by  the  DoD  IG  including  insinuations  that 
ESG  and  TVA  are  'ripping  off"  the  Defense  Department  are  inappropriate. 

The  decision  of  0ASD/C3I  to  utilize  the  TVA  Technology  Brokering  Program  for  program  management 
and  contract  administration  su^Mit  was  sound  based  in  the  fact  that  TVA  was  able  to  accomplish  the 
requirements  within  the  time  constraints  of  the  Program  for  a  reasonable  price  and  the  Program  met  the 
objectives  of  both  organizations.  ESG  has  been  providing  program  and  contract  management  support  to  a 
number  of  Federal  organizations  for  several  years  and  is  highly  qualified  to  accomplish  the  tasks  required 
by  TVA.  The  rationale  of  the  DoD  IG  that  no  organization  can  ^ectively  accomplish  requirements  of 
Defense  programs  exc^  Defense  organizations  is  tmrealistic  and  counter  productive  to  the  efBcient 
accomplishment  of  program  objectives.  ESG  believes  that  it  is  necessary  to  review  and  evaluate  the  DoD 
IG  actions  and  reports  concerning  its  review  of  the  TVA  Technology  Brokering  Program.  This  may 
ensure  that  an  investigation  into  practices  and  procedures  followed  by  Government  agencies  does  not 
severely  hamper  the  ability  of  qualified  contractors  to  fiilfill  Program  objectives  in  a  timely  marmer. 

In  the  past  28  months  the  NAASW  has  enjoyed  tremendous  success  and  achieved  technology  milestones 
that  haid  eluded  previous  participants  for  several  years.  In  February  199 1  when  the  newly  assigned 
NAASW  Program  Manager  was  informed  by  DARPA  and  Navy  Contracting  Organizations,  who 
previously  supported  the  program,  that  they  could  no  longer  provide  support,  the  program  was  in  jeopardy 
of  not  being  able  to  fiilfill  previous  international  testing  agreements  and  commitments. 

The  only  Federal  Agency  that  offered  to  provide  contractual  support  within  the  time  frame  required  was 
the  Tennessee  Valley  Authority's  Technology  Brokering  Program.  With  TVA  retaining  contract 
administration  responsibility  and  the  NAASW  Program  Manager  retaining  technical  and  security 
responsibility,  the  NAASW  program  went  forward,  satisfied  all  international  testing  agreements  and  has 
continued  to  demonstrate  significant  technological  success,  in  spite  of  the  bombardment  of  inspections 
and  investigations  of  the  DoD  IG.    The  original  inspection  conducted  by  the  DoD  IG  has  apparently 
migrated  from  a  professional  fact  finding  and  assistance  initiative  to  a  personal  vendetta  against  the 
NAASW  Program  and/or  Program  Manager  and  to  some  extent  the  NAASW  Program  Support 
Contractor.  -• 

To  date,  after  expending  hundreds  and  perhaps  thousands  of  manhours,  the  DoD  IG  has  not  identified  any 
illegality  or  impropriety  on  the  program. 
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TITLE  31— MONEY  AND  FINANCE 


§  1535.  Agency  agreements  * 

(a)  The  head  of  an  agency  or  major  organizational  unit  within  an 
agency  may  place  an  order  with  a  major  organizationsd  unit  within 
the  same  agency  or  another  agency  for  goods  or  services  if — 

(1)  amounts  are  available; 

(2)  the  head  of  the  ordering  agency  or  unit  decides  the  order 
is  in  the  best  interest  of  the  United  States  Government; 

(3)  the  agency  or  unit  to  fill'  the  order  is  able  to  provide  or 
get  by  contract  the  ordered  goods  or  services;  and 

(4)  the  head  of  the  agency  decides  ordered  goods  or  services 
cannot  be  provided  by  contract  as  conveniently  or  cheaply  by 
a  commercial  enterprise. 

(b)  Payment  shall  be  made  promptly  by  check  on  the  written  re- 
quest of  the  agency  or  unit  filling  the  order.  Payment  may  be  in 
advance  or  on  providing  the  goods  or  services  ordered  and  shall  be 
for  any  part  of  the  estimated  or  actual  cost  as  determined  by  the 
agency  or  unit  filling  the  order.  A  bill  submitted  or  a  request  for 
payment  is  not  subject  to  audit  or  certification  in  advance  of  pay- 
ment. Proper  adjustment  of  amounts  paid  in  advance  shall  be  made 
as  agreed  to  by  the  heads  of  the  agencies  or  units  on  the  basis  of 
the  actual  cost  of  goods  or  services  provided. 

(c)  A  condition  or  limitation  applicable  to  amounts  for  procure- 
ment of  an  agency  or  vinit  placing  an  order  or  making  a  contract 
under  this  section  applies  to  the  placing  of  the  order  or  the  making 
of  the  contract. 

(d)  An  order  placed  or  agreement  made  under  this  section  obli- 
gates an  appropriation  of  the  ordering  agency  or  unit.  The  amount 
obligated  is  deobligated  to  the  extent  that  the  agency  or  unit  filling 
the  order  has  not  incurred  obligations,  before  the  end  of  the  period 
of  availability  of  the  appropriation,  in — 

(1)  providing  goods  or  services;  or 

(2)  making  an  authorized  contract  with  another  person  to 
provide  the  requested  goods  or  services. 

(e)  This  section  does  not— 

(1)  authorize  orders  to  be  placed  for  goods  or  services  to  be 
provided  by  convict  labor;  or 

(2)  affect  other  laws  about  working  funds. 

§  1536.  Crediting  payments  from  purchases  between  execu- 
tive agencies 

(a)  An  advance  payment  made  on  an  order  xnader  section  1535  of 
this  title  is  credited  to  a  special  working  fiind  that  the  Secretary 
of  the  Treasury  considers  necessary  to  be  established.  Except  as 
provided  in  this  section,  any  other  payment  is  credited  to  the  ap- 
propriation or  fund  against  which  charges  were  made  to  fill  the 
order. 

(b)  An  amount  paid  under  section  1535  of  this  title  may  be  ex- 
pended in  providing  goods  or  services  or  for  a  purpose  specified  for 
the  appropriation  or  fiand  credited.  Where  goods  are  jsrovidfed  from 
stocks  on  hzmd,  the  amount  received  in  payment  is  credited  so  as 
to  be  available  to  replace  the  goods  unless — 

(1)  another  law  authorizes  the  amount  to  be  credited  to  some 
other  appropriation  or  fund;  or 

(2)  the  head  of  the  executive  agency  filling  the  order  decide 
that  replacement  is  not  necessary,  in  which  case,  the  amount 
received  is  deposited  in  the  Treasury  as  miscellaneous  receipts. 

(c)  This  section  does  not  affect  other  laws  about  working  funds. 


'Sections  IS3S  and  1536  ore  commonly  referred  to  as  the  "Economy  Act*. 
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ASSISTANT  SECReTARY  OF  DEFENSE 

WASHINGTON.  O.C    20;i01-«000  _^ 


PRODUCTION  AND  May    10.     1990 

LOGISTICS 

P/CPA 


MEMORANDUM  FOR  ASSISTANT  SECRETARY  OF  THE  ARMY  (RESEARCH, 

DEVELOPMENT,  AND  ACQUISITION) 
ASSISTANT  SECRETARY  OF  THE  NAVY  (RESEARCH,  DEVEIX)PMENT 

AND  ACQUISITION) 
ASSISTANT  SECRETARY  OF  THE  AIR  FORCE  (ACQUISITION) 
DIRECTOR,  DEFENSE  LOGISTICS  AGENCY 

SUBJECT:   Contracting  Through  Interagency  Agreements 

The  Department  of  Defense  Inspector  (^neral  (DoDIG)  recently 
concluded  its  audits  of  contracting  through  interagency  agreements 
with  the  Library  of  Congress  and  the  Department  of  Energy.   In  both 
instances,  the  DoDIG  found  that  Department  of  Defense  (DoD)  program 
officials  circumvented  contracting  procedures  by  not  obtaining 
approvals  from  DoD  contracting  officers  as  required  by  the  Federal 
Acquisition  Regulation/Defense  Federal  Acquisition  Regulation 
Supplement  subpart  17.5.  The  DoDIG' s  reports  also  focused  on  the 
need  for  assuring  that  effective  contract  administration  is 
accomplished  for  interagency  acquisitions. 

We  recognize  that  certain  corrective  actions  have  been  initiated 
by  the  Military  Services  and  the  Defense  Logistics  Agency. 
Nonetheless,  we  solicit  your  continuing  support  in  providing 
appropriate  training  for  program  officials  and  establishing  internal 
control  procedures  and  practices  to  minimize  the  ris)c  of  orders  for 
interagency  acquisitions  being  placed  by  unauthorized  DoD  program 
officials. 


iLiU^<- 


lOet<- 

.u 
Principal  Deputy 


David  j/  BerCeau 
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THB  ASSISTANT.  SECRET ARY  OF  THE  NAVY 

■  Hessarcn.  Osveioomem  ano  Acmiiiitlon) 
WASHINGTON.  DC.  20350-1000 


MAY  :  1  ';30 
MEMORANDUM  FOR  DISTRIBUTION 

Subj:      ACQUISITION   OF   SUPPLIES  AND   SKKVICES  B^    INTERAGENCY 
AGREEMENT   UNDER  THE  ECONOMY  ACT 

Snci:      (1)      Sujwnary  of  "Economy  Ace"  Procedural  Requirements 

Che  Economy  Act    (31  U.S.C.    1535)    Is  the  legal  authority 
tor  many  acquisitions  made  from  other  agencies.      A  general 
misunderstanding  of  Economy  Act  procedures/   together  with  the 
speed  and  apparent  simplicity  of  this  method  of  procurement,   have 
led  to  instances  of  abuse. 

'rogram  officials,    financial  administrators,    and  contracting 
officers  must  become   familiar  with  the  most  important  legal  and 
procedural  requirements  governing  Sconomy  Act  acquisitions.     A 
summary  of  relevant  current  guidance  is  enclosed. 

Compliance  with  Economy  Act  procedures,  particularly  m  cne 
acquisition  of  support  services  and  automatic  data  processing 
resources,    T*ili  be   a   special   interest  item  for  oroeurepn^nt-, 
.management  reviews  of  all  ^avy  activities. 


^     Gerald  A.   Cann 

Distribution! 
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SUMMARX   or    "ECONOMY   ACT"    PROCEDURAL   REQUIREMENTS 

(1)     Economy  Act  Determination 

An  Economy  Act  determination  must  be  prepared  for  each 
order.      It  must  be  in  writing,    must  conform  to  the 
requirements  of  Federal  Acquisition  Regulation   (FAR) 
17.502  and  17.503  and  Defense  FAR  Supplement  217.503, 
and  m\ifip   be    stoned  bv   a  vfarranfAd   ront-.r^eclny   nff<r;f.j- 
with  authority  to  contract   for  the  suppliae  or  services 
seing  ordered.      It  must  accompany  the  order  when 
submitted  to  the  "servicing  agency"    (the 
agency  providing  the  supplies  and  services  ordered)  . 

,2)     Competition   in  Contracting  Act    (CICA)   Compliance 

In  most  Economy  Act  acquisitions  the 
servicing  agency  contracting  officer  is 
responsible   for  compliance  with  the  CICA, 
including  J&A's.     nevertheless,    requiring 
activity  contracting  officers  and  program 
officials  should  be  aware  that  the  Navy  may 
talce  disciplinary  against   anyone  who 
improperly  circumvents  procurement 
regulations  by  using  Economy  Act  procedures 
to  ensure   subcontracting  with  a  favored 
source  without  competition. 

(3)      3roo)t8  Act  Compliance 

The  General   Services  Board  of  Contract 
Appeals,   which  has  broad  authority  over 
jutomatic  data  processing    (ADP)   procurements, 
Aas  ruled  that   the  Economy  Act  generally 
cannot  be  used  as  authority   for  acquisition 
jf  ADP  resources  subject  to  the  BrooJts  Act 
■Amdahl   Cprporation.    GSBCA  No.    7859-P,    85-2 
3CA  p.    18,111)  .      The  BrooJcs  Act  covers  all 
general  purpose  hardware,    software  and 
related  services,    with  limited  exemptions   for 
mission-essential,    command/control,    and 
intelligence-related  ADP   resources.      Because 
of  this  ruling  and  related  issues,    ail  Navy 
Economy  Act   acquisitions   of  ADP  resources 
must  be  approved  by  Navy   legal  counsel  prior 
to  issuance  of  any  order    (ASN    (SfcL) 
memorandum   of    28   Aug   19B9) . 
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(4)   federally  Funded  Research  and  Development  Centers 
(FFRDC'a) 

FAR  Subpart  35.017  requires  that  worJc  ordered 
from  FFRDC's  (for  example/  the  Department  of 
Energy' a  Oak  Ridge  Laboratory)  must  fall 
within  the  purpose/  mission,  and  general 
scope  of  effort  established  for  the  FFROC  by 
the  sponsoring  agency.  Routine  contractor 
support  services  would  rarely  meet  this 
requirement/  nor  would/  in  general,  automatic 
data  processing  hardware  or  services.  Navy 
program  officials  have  been  and  will  continue 
to  be  held  accountable  for  ordering  obviously 
inappropriate  supplies  and  services  from 
FFRDC'S/  notwithstanding  that  the  sponsoring 
agency  is  primarily  responsible  for  ensuring 
that  worlc  is  within  the  FFRDC's  mission. 
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MK.10RANDUJ1  rOP,  SS2  DI3TSIB0TI0H 

SUBJECT:  (Contract  Offloading  xye».<i3  >]i*-l'i\  ,  to  SmjEMSM€:N    e^A/Pk^i^ 

The  purpose  of  this  oeaorandua  is  to  strengthen 
controls  over  the  use  of  Govoraaent  contracting  offices 
that  are  not  assigned  to  your  cosaand. 

The  practica'of  obtaining  contracting  support  froa 
contracting  activities  not  assigned  to  your  organisation 
(such  as  from  contracting  offices  at  other  Aray 
activities  or  froa  other  DOD  and  rederal  agencies), 
teraed  'offloading,*  vhile  not  prohibited,  significantlv 
heightens  the  potential  for  abuse  and  loss  of  aanagenent 
control - 

Inspector  General,  Aray  Audit  Agency,  and 
Procurement  Kanageaent  Revievs  reveal  that  aanageaent 
control  vea>cnesses  occur  vhen  contract  actions  that 
should  have  been  accoaplished  in-house,  are  offloaded  for 
convenience  or  expediency.   Vulnerability  to  veaJcnesses 
is  high  for  RfiD,  technical  services,  and  ADPS  contracts, 
particularly  where  the  potential  for  cost  grovth 
necessitates  the  need  for  a  high  level  of  oversight  by 
procurement  professionals. 

To  Illustrate,  Aray  aanagers  seeking  a  fast  way  to 
get  additional  personnel  support,  offloaded  to  another 
agency  their  requests  for  contracts  to  obtain  operators, 
aaintainars,  evaluators,  and  secretaries  in  support  cf 
various  training  siaulators.   Nith  some  exceptions,  the 
personal  services  they  acquired  are  prohibited  by  statute 
and  implementing  regulations. 

In  other  instances: 

a.  Competition  betveen  potential  sources  was  not 

sought. 

b.  Necessary  approvals   for    contracting  action  were 
not   obtained. 


c.       Coaaitaents    that    can   only   be   made   by  a 
contracting   officer   were    placed   with   contractors   by 
unauthorised   personnel,    and   subsecuently   ratified  without 
following    proscribed   procaduras. 


-fcuft^s. 


J^'»^*VY    Bfrffies.,  AAfi ^  Pr.  Aia\)RC3E      (?Of-i   72. "7  -J&il 
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Each  of  the  offloading  actions  that  raaultad  in  th« 
above  citsd  doficiencias  had  bypassed  raviaw  and  approval 
by  legal  and  supporting  contracting  officials  that  could 
have  detactad  and  praventad  the  abuse. 

Accordingly,  it  is  raquestad  that  the  following 
actions  ba  taken  to  corract  the  currant  deficiencies: 

a.  If  acquisitions  of  a  specialised  nature  require 
support  from  other  than  assigned  contracting  activities, 
arrangenents  vith  the  other  activity  will  ba  documented 
in  a  foraal  aemoraodua  of  understanding  coordinated 
through  your  assigned  servicing  contracting  offica. 

b.  Conmanders  and  Aray  staff  eleaents  that  do  not 
have  an  assigned  contracting  offica  shall  obtain  a 
support  agreement  with  one  of  the  Aray  contracting 
activities  identified  at  Defanse  Federal  Acquisition 
Regulation  Supplement  (D?Aas)  202.101  to  handle  their 
contract  raquireaents .   The  0-S.  Aray  Contracting  Support 
Agency  will  aid  in  identifying  a  suitable  contracting 
activity  if  assistance  is  required. 

c.  Heads  of  Contracting  Activity  (HCAs),  Insoectors 
General,  and  oversight  review  activities  will  monitor 
enforcenent  of  the  Federal  and  Defense  Acquisition 
Regulation  SUBPART  17.5  requirements,  insuring  that  a 
written  determination  is  prepared  by  the  Contracting 
Officer  when  interagency  offloading  is  proposed.   A 
statement  of  the  expected  economies  or  other  advantages 
to  be  achieved  by  the  transfer  shall  be  included  in  the 
determination. 

I  expect  all  awards  made  in  support  of  your  mission, 
whether  by  assigned  or  other  contracting  offices  to  be 
consistent  with  this  policy. 


)tephen  X.  Conver 

Assistant  Secretary  of  the  Army 

(Research,  Development  and  Acquisition) 
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DISTRIBUTION: 

SECRETARY  0?  THE  ARflY 

UNDER  SECRETARY  OF  THE  ARMY 

CHIEF  OF  STAFf,  ARMY 

VICE  CHIEF  OF  STAFF  OF  THE  ARMY 

ASSISTANT  SECRETARY  OF  THE  ARMY  (CIVIL  WORKS) 

ASSISTANT  SECRETARY  OF  THE  ARMY  (FINANCIAL  MANAGEMENT) 

ATTN:   SAFM-FAZ-A/SAFM-BU 
ASSISTANT  SECRETARY  OF  THE  ARMY  (INSTALLATIONS  S 

LOGISTICS) 
ASSISTANT  SECRETARY  OF  THE  ARMY  (MANPOWER  AND  RESERVE 

AFFAIRS) 
ASSISTANT  SECRETARY  OF  THE  ARMY  (RESEARCH,  DEVELOPMENT 

AND 

ACQUISITION),  ATTN:   SARD-ZA/SARD-ZB/SARD-ZT/SARD-ZP/ 

S  AHD-  ZR/S  ARD-  Z  S/S  ARD-MS/S  ARD-TR/S  ARD-Z  CS/SARD-  Z  CA/ 

SARD-RP/AEASA 
DEPUTY  GENERAL  COUNSEL  (ACQ) 
ADMINISTRATIVE  ASSISTANT,  ATTN:   SAAA 
DIRECTOR  OF  THE  ARMY  STAFF 
DIRECTOR  OF  INFORMATION  SYSTEMS  FOR  COMMAND,  CONTROL 

COMMUNICATIONS  AND  COMPUTERS,  ATTN:   SAIS-ZA/SAIS-ZB/ 

SAIS-SP 
DIRECTOR  OF  PROGRAM  ANALYSIS  AND  EVALUATION 
DEPUTY  CHIEF  OF  STAFF  FOR  OPERATIONS  AND  PLANS, 

ATTN:   DAMO-FDZ 
DEPUTY  CHIEF  OF  STAFF  FOR  PERSONNEL,  ATTN:   DAPE-ZA/ 

DAPE-CP/DAPE-MP/DAPE-MB 
DEPUTY  CHIEF  OF  STAFF  FOR  LOGISTICS 
DEPUTY  CHIEF  OF  STAFF  FOR  INTELLIGENCE 
CHIEF  OF  ENGINEERS 
THE  SURGEON  GENERAL 
JUDGE  ADVOCATE  GENERAL 

COMMANDER-IN-CHIEF,  U.S.  ARMY,  EUROPE  AND  SEVENTH  ARMY 


COMMANDERS 

U.S.  ARMY  SOUTHERN  COMMAND 

U.S.  ARMY  FORCES  COMMAND 

EIGHTH  U.S.  ARMY 

U.S.  ARMY  TRAINING  AND  DOCTRINE  COMMAND,  ATTN:   ATCD-ZA 

U.S.  ARMY  MATERIEL  COMMAND,  ATTN:   AMCCG-AMCDRA/AMCAM/ 

AMCPM/AMCMP/AMCRM/AMCDE/AMCPP 
U.S.  ARMY  WESTERN  COMMAND 
U.S.  ARMY  INFORMATION  SYSTEMS  COMMAND,  ATTN:   AS-CG/ 

AS/SGS 
U.S.  ARMY  LOGISTICS  CENTER 
U.S.  ARMY  STRATEGIC  DEFENSE  COMMAND 
U.S.  ARMY  INTELLIGENCE  AND  SECURITY  COMMAND 
U.S.  ARMY  JAPAN 

MILITARY  TRAFFIC  MANAGEMENT  COMMAND 
U.S.  ARMY  CRIMINAL  INVESTIGATION  COMMAND 


71-180  -  93  -  8 
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U.S.  ARMY  HEALTH  SERVICES  COMMAND 

U.S.  ARMY  MILITARY  DISTRICT  OF  WASHINGTON 

U.S.  ARMY  OPERATIONAL  TEST  AND  EVALUATION  AGENCY. 

U.S.  ARMY  ARMAMENT,  MUNITIONS  AND  CHEMICAL  COMMAND 

U.S.  ARMY  AVIATION  SYSTEMS  COMMAND 

U.S.  ARMY  COMMUNICATIONS-ELECTRONICS  COMMAND 

U.S.  ARMY  TANK-AUTOMOTIVE  COMMAND 

U.S.  ARMY  TROOP  SUPPORT  COMMAND 

U.S.  ARMY  LABORATORY  COMMAND 

U.S.  ARMY  TEST  AND  EVALUATION  COMMAND 

U.S.  ARMY  DEPOT  COMMAND 

ALL  PROGRAM  EXECUTIVE  OFFICERS 

COMMANDANT 

U.S.  ARMY  LOGISTICS  MANAGEMENT  COLLEGE 

INFO: 

COMMANDANT,  DEFENSE  SYSTEMS  MANAGEMENT  C0LL2GS, 

ATTN:   MG  STEVENS/ARMY  CHAIR 
CHIEF  OF  LEGISLATIVE  LIAISON 
CHIEF  OF  PUBLIC  AFFAIRS 
INSPECTOR  GENERAL 
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DIRECTOR  OF  DEFENSE  PROCUREMENT  COMMENTS  (cont'd) 
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THE  UNDER  SECRETARY  OF  DEFENSE 
WASMINOTON.  OC    20101 


15  OCT  199^ 


KEM3RANDDM  TOR   SEOtTTARIES  OT  THE  KILITAIUr  OBPARTHEMTS 

ATTCNTIOM:  SEBVICE  ACQOISITION  EXECOTIVBS 
OlBECTORS  or  THE  DEFENSE  AGEMCIES 

SOBJECT:  Contracting  Through  Int«ra9«ncy  Agre«sienta 


Tha  Dapartaaot  of  Dafanaa  Inspector  Ganaral  (DoOIG)  recently 
initiated  another  audit  of  ocotractlng  through  interagency 
agreenents.  In  this  instance,  the  Departaent' s  use  of  such 
agreeaants  to  obtain  contracting  support  frca  the  Tennessee  Valley 
Authority  (TVX),  under  their  Technology  Brokering  Prograa,  is  being 
scrutinized.  The  audit  is  to  detemlne  whether  DoO's  use  of  TVX's 
progran  is  appropriate,  justified,  and  approved  (as  prescribed  by  the 
Federal  Acquisition  Ragulatioo  and  Defense  Federal  Acquisition 
Regulation  Supplaaent) .  The  audit  will  also  deteraine  whether  or  not 
the  procedures  used  were  adequate  to  protect  the  DoO's  interests; 
whether  internal  controls  over  these  procurenents  were  adequate;  and 
whether  the  Departaant's  year-end  spending  policies  were  violated. 

Regardless  of  the  outcoM  of  this  audit,  I  think  it  necessary  to 
reinforce  our  policies  regarding  "contract  offloading.'  In  a  May  10, 
1990,  ataaorandu*.  the  Principal  Deputy  Assistant  Secretary  of  Defense 
(Production  and  Logistics),  cited  two  similar  DoDIG  audits  which 
found  problans  In  the  use  of  the  offloading  technique.  In  your 
responses  to  the  DoOIG  on  those  audits  (involving  the  Ubrary  of 
Congress  and  tha  Departnent  of  Energy),  yon  agreed  to  pursue 
corrective  actions  to  mlniaize  the  risk  of  orders  for  interagency 
acquisitions  being  placed  by  unauthorized  DoO  prograa  officials. 
Please  ensure  that  you  have  coapleted  those  corrective  actions  and 
verify  that  you  have  established  effective  procedures  to  control  the 
inappropriate  use  of  interagency  contracting  support. 

Early  input  fron  the  DoOIG  indicates  that  we  nay  still  have  a 
problea.   I  want  to  ensure  that,  we  are  not  in  violation  of  the 
regulatiooa  governing  the  use  of  interagency  agreeasnts;  that  we  are 
not  paying  other  agencies  to  execute  contracting  functions  that  we 
should  be  performing  ourselves;  and  that  we  are  not  using  TVA,  or  any 
other  agency,  to  circumvent  our  own  year-end  spending  policies. 

The  attached  listing  of  'funding  agencies'  was  provided  by  the 
TVA  Inspector  General's  office.  Ne  are  providing  it  for  your  use  In 
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reviewing  your  participation  in  the  transfer  of  DoO  funds  and 
contracting  responsibilities  to  the  TVk. 

I  trust  you  will  take  aggressive  action  to:    (1)   ensure  that 
program  officials  are  trained  in  the  appropriate  use  of  interagency 
contracting  agreements;    (2)   remind  program  officials  that  the 
contracting  officer  must  approve  the  use  of  such  interagency 
agreements;   and  (3)   establish  internal  controls  to  assure  coopliance 
with  established  policies  and  procedures. 


Attachment 


cc: 


Director,  Defense  Research  and  Engineering 

Comptroller 

Inspector  General 

Director,  A<teinistration  and  Management 


88 


201 


THE  ASSISTANT  SECRETARY  OF  THE  NAVY 
•  nesearcn.  OeveKXxneni  ano  Acauisnioni     - 
•.VASHINGTON.  DC.  20350-1000 

AUG0  4  199Z 

.MEMORANDUM  FOR  DISTRIBUTION 

SubJ:   ACQUISITION  OF  SUPPLIES  AND  SERVICES  BY  INTERAGENCY 
AGREEMENT  UNDER  THE  ECONOMY  ACT 

Ref:   (a)  ASN(RDA)  Memo  of  29  May  1990,  subject  as  above 
(b)  FAR  17.503 
(C)  DFARS  217.503 

DOD  Inspector  General  (DODIG)  recently  issued  another  audit 
report  concerning  contracting  through  interagency  orders.  In  this 
instance,  the  Navy's  use  of  such  orders  to  obtain  contracting 
support  from  the  Tennessee  Valley  Authority  (TVA)  was  not  in 
accordance  with  the  Economy  Act  or  reference  (a).  Of  particular 
concern  was  the  fact  that  DOD  contracting  officers  did  not  issue 
Economy  Act  determinations  and  findings  for  these  orders  and  that 
the  majority  of  the  funds  were  due  to  expire  within  two  months. 

The  DODIG  report  raised  concerns  about  the  adequacy  of  the 
Navy's  internal  procedures  to  control  abuse  of  interagency  ac- 
quisitions. Reference  (a)  summarized  the  legal  and  procedural 
requirements  governing  these  actions,  and  is  still  in  effect. 
Requiring,  program,  and  contracting  personnel  are  reminded  they  are 
responsible  for  ensuring  compliance  with  these  requirements,  and 
that  the  Navy  may  take  disciplinary  action  against  anyone  who 
improperly  circumvents  procurement  laws  and  regulations. 

All  DON  orders  for  goods  or  services  that  are  placed  under 
Economy  Act  authority  from  non-DON  agencies  must  be  accompanied  by 
a  properly  executed  determination  and  findings  meeting  the 
requirements  of  references  (b)  and  (c).  This  requirement  does  not 
apply  to  acquisition  of  items  for  which  contracting  responsibility 
is  assigned  to  another  department  or  agency  in  accordance  with 
DFARS  208.70.  The  originator  of  the  order  is  responsible  for 
securing  the  proper  determination  from  the  applicable  contracting 
officer.  All  personnel  involved  in  preparing  Economy  Act  orders 
must  also  ensure  that  all  required  documentation  is  in  order, 
including  financial  documentation.  This  will  ensure  that  properly 
executed  Economy  Act  orders  do  not  contribute  to  abuses  regarding 
year  end  spending. 

In  addition,  the  contracting  officer  must  be  satisfied  that 
the  order  is  not  intended  to  avoid  the  requirements  of  the 
Competition  and  Contracting  Act,  and  that  the  supplies  or  services 
being  ordered  bear  a  reasonable  relationship  to , the  mission  or 
expertise  of  the  servicing  agency.  Another  agency's  superior 
technical  expertise  is  generally  an  appropriate  consideration  in 
placing  an  order.  Using  Economy  Act  procedures  to  ensure 
contracting  with  a  favored  source  to  avoid  competition  is  improper. 
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,rj!"®./"^""      distribution      of      this      direction 


to      all 


activities    under    your     conunand    authorized    to    place     interagencv 
orders.      My  point  of   contact   is  CAPT   Grant  Thoro^«     703-fin^!f?o?^^ 


Grant  Thorpe,    703-602-2327." 


c 


erald  A.  Cann 


Distribution: 

COMNAVAIRSVSCOM 

COMNAVSEASVSCOM 

COMSPAWARSYSCOM 

COMNAVSUPSYSCOM 

COMNA V  FACENGCOM 

CG  MCRDAC 

CNR 

COMSC 

DC/S  I&L  HQMC 

PEO-SSAS 

PEO-SCWS 

PEO-T 

PEO-A 

PEO-CU 

PEO-SCS 

DRPM  AEGIS 

DRPM  SEAWOLF 

DIRSSP 

DRPM-AAA 

DRPM-AX 

COITACCEN 

Copy  to: 

COMNA VAIRSYSCOM  (AIR-02) 

COMNAVSEASYSCOM  ( SEA-02 ) 

COMSPAWARSYSCOM  (  SPAWAR-02 ) 

COMNAVSUPSYSCOM  (SUP-02) 

COMNAVFACENGCOM  (FAC-02) 

CG  MCRDAC  (CT) 

CNR  (OCNR-15) 

COMSC  (N-10) 

DC/S  I6L  HQMC  (MC-LB) 

DIRSSP  (SPN) 

ASN(RD&A) 

PDASN(RDSA) 

DASN(AIR) 

DASN( SHIPS) 
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DEPARTMENT  OF  THE  AIR   FORCE 

WASHINGTON   DC  "" 


Of flC£  Of  THE  ASSISTANT  SECBETAiW 


SEP  2   mz 


SAF/AQC 

Room  4C261,  the  Pentagon 

Washington,  DC  20330-1000 

MEMORANDUM  FOR  ALMAJCOM  FOA  (CONTRACTING) 

SUBJECT:    Purchases  from  Other  Agencies  Under  the  Economy  Act  - 
ACTION  MEMORANDUM 

This  memorandum  reviews  the  procedures  for  acquiring  goods  and  services 
imder  the  Economy  Act  from  agencies  outside  the  Defense  Department  and 
provides  a  model  Determination  and  Findings  as  required  by  the  act. 

A  recent  audit  of  interagency  acquisitions  fi^m  the  Tennessee  Valley 
Authority  revealed  that  the  Air  Force  is  not  following  the  procedures  outlined  in 
FAR  and  DFARS  Subpart  17.5  and  AFR  800-2  regarding  interagency  acquisitions 
imder  the  Economy  Act.  Those  regulations  require  that  before  an  order  is  placed 
with  another  agency,  an  Air  Force  contracting  ofBcer  must  determine  that  it  is  in 
the  Government's  beJst  interest  to  place  orders  with  that  agency.  Orders  for 
commodities  assigned  under  FAR  Part  8  aren't  subject  to  the  Economy  Act. 

Most  of  the  TVA  orders  used  Military  Interdepartmental  Procurement 
Requests  (MIPRs)  that  bypassed  contracting  channels.  We  are  changing  the 
process  to  ensure  that  contracting  ofBcers  are  given  the  opportunity  to  review 
proposed  interagency  purchases  in  accordance  with  the  regulatory  requirements. 
Part  of  this  change  includes  a  new  appendix  to  AF  Sup  1/DODI  5000.2  on  Economy 
Act  purchases.  We  also  intend  to  insert  a  model  determination  and  findings  (D&F) 
into  AFFARS  in  the  near  future.  Until  that  happens,  an  advance  copy  of  the  model 
D&F  and  instructions  for  processing  purchases  from  other  agencies  under  the 
Economy  Act  are  attached  for  your  use.  Our  action  oCBcer  for  Economy  Act  issues  is 
Ms  Melissa  D.  Rider,  SAF/AQCO,  DSN  224-1634,  or  commercial  (703)  614-1634. 
Please  contact  her  if  you  have  any  questions  regarding  this  memorandum. 


1  Atch  Asscoaffi  D&c^ut/  Ass'fitEnt 

Instructions  and  Model  PCO  Determination  .S«xeto>"  (donOzCiJ.'is) 
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Instructions  for  Processing  Orders  from  Other  Agencies  under  the  Economv       ' 

Act 

The  D&F  should  be  executed  by  the  Air  Force  contracting  officer  (AF  PCD) 
that  would  normally  have  procured  the  requirement.  We  expect  the  requiring 
activity  or  user  to  provide  the  Air  Force  contracting  officer  doing  the  determination 
with  at  least  the  same  information  that  they  normally  would  provide  for 
requirements  to  be  purchased  by  the  Air  Force,  plus  genera^  information  about  the 
other  agency's  contract. 

This  D&F  process  is  very  siIn^ar  to  reviews  normally  performed  in  sole 
source  situations  and  the  same  level  of  scrutiny  should  be  applied.  During  the 
review  process  PCX3s  should  keep  in  mind  these  important  questions:  "Would  I  buy 
this  myself,  given  adequate  procurement  leadtime?*  "If  the  other  agency  were  a 
contractor,  would  I  agree  to  all  the  terms  and  conditions  of  the  order,  including  the 
administrative  fee  it  is  charging  and  the  contract  administration  requirements'"  If 
the  answer  is  "no",  then  the  PCO  shooldn't  place  the  orrler. 

The  requiring  activity  should  include  in  the  MIPR  package  any  supportine 
documentation  for  the  D&F.  Examples  include  independent  cost  estimates, 
documentation  of  the  uzsenc^  of  need,  or  evidence  of  publication  of  a  sources  soueht 
synopsis  and  coordination  with  a  small  business  specialist  when  a  Federally 
Funded  Research  and  Development  Center  wiD  perform  the  requirement 
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DEPARTMENT    O-    THE    -MR    FO^CC 
V.  ASt-'MC  or-    OC    20J  IC-  -  *CfC<.' 


1 0  mftR  \993 

ASAF/Acquisilion  ACQUISITION  POUCY  93M-008 

SAF/AQ 

1060  Air  Force  Pentagon 

Washington  DC  20330-1060 

MEMORANDUM  FOR  DISTRIBUTION 

SUBJECT:  Interagency  Acquisition  Under  the  Economy  Act  -  ACTION 
MEMORANDUM 

This  policy  memorandum  emphasizes  the  use  of  interagency  procurement  under  the 
Economy  Act 

Interagency  procurements  under  the  Economy  Act  (31  U.S.C.  1535)  require  specific 
involvement  on  the  part  of  Procuring  Contracting  Officers  (PCOs).  Federal  Acquisition 
Regulation  (FAR)  17^02  and  17^3,  and  its  supplements  state  thai  the  requesting  agency 
PCO  must  mate  a  written  determination  that  it  is  in  the  Government's  interest  to  place 
orders  under  the  Economy  Act  with  another  agency.  For  that  determination  to  be  made, 
the  following  must  be  tnie: 

a.  Legal  authority  for  the  procurement  otherwise  exists; 

b.  The  action  does  not  conflict  with  any  other  agency's  authority  or  lesponsibilty 

c.  The  services  cannot  be  performed  as  conveniently  or  more  economically  by 
private  contractors  under  a  separate  Air  Force  contract;  and 

d.  If  the  procurement  involves  the  use  of  a  commercial  or  industrial  activity 
operated  by  the  service  agency,  the  procurement  must  conform  widi  the  requirements  of 
FAR  7.3,  "Contraaor  versus  Government  Performance." 

Although  general  policies  and  procedures  for  interagency  purchases  are  included  in  the 
Air  Force  Supplement  to  DODI  5000.2,  not  all  requiring  activities  are  bound  by  its 
requirements.  Therefore,  all  Air  Force  requiring  activiies  need  lo  be  aware  of  the  general 
guidelines  for  processing  Military  Interdepartmental  Purchase  Requests  (MIPRs)  used  to 
place  orders  with  other  agencies  under  the  Economy  Act.  A  requirement  must  comply 
with  all  Air  Force  guidelines  covering  the  item,  service,  or  system  being  ordered.  Each 
MIPR  and  supporting  documenution  must  be  reviewed  by  the  Air  Force  PCO  that  would 
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have  normaliy  procured  the  ilem,  goods,  or  services.  That  PCO  nmst.make  the 
deierrainalion  required  by  the  FAR  and  sign  the  face  of  the  MIPR  to  signify  that  it  is  in  the 
Government's  interest  to  place  the  order.  This  process  may  require  additional  internal 
coordinations  through  the  respective  PCO  than  those  required  for  other  types  of  MIPRs. 

Ensure  all  personnel  are  aware  of  and  comply  with  these  requirements. 

SAF/AQCO  is  the  focal  point  for  Interagency  Agreements  Under  the  Economy  Act 


Atch 
Distribution  List 


cT  me  A.f  horce  iAcqj;s»fcr: 


DISTRIBUTION  LIST 


AFMC/XP 

AFMOCC 

Asacc 
Esacc 

HSOCC 
SMC/CC 

oo-ALacc 

OC-ALOCC 

SA-ALaCC 

SM-ALaCC 

WR-ALaCC 

System  Program  Directors 

Program  Managers 

SAF/AQX 

AFPEO/ST 

AFPEO/TS 

AFPE0/C3 

AFPEO/SP 

AFPEO/TA 

AFPEO/IM 

AFCC/CC 

AFOTEC/CC 

AFSPACECOM/CC 

ATC/CC 

AHC7LEA 

AMOCC 

ACCAX: 

USAFE/LGCG 


AFIA/CC 

AFAA/CC 

AFTT/LSY 

DSMC 

AFAA/QLW 

DCMC 

AF/LG 

AF/PE 

AF/RER 

AF/SC 

AF/TE 

AF/XO/XOR 

SAF/AQC/AQK/AQiyAQP/AQCyAQS/AQT/AQX/AQZ 
SAF/FMC 

SAF/SN/SX 
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DEPARTMENT  OF  THE  ARMY 

OFFICE  OF  THE  ASSISTANT  SECHETAHY 

RESEARCH  DEVELOPMEMT  ACOOlSfTlON 

103  ARMY  PENTAGON 

WASHINGTON.  DC  3(I31IM>103 


SARD-PP 


2  1  APR  19931 


MEMORANDUM  FOR  SEE  DISTRIBUTION 

SUBJECT:   Contract  Offloading  to  Non-Defense  Agencies 


1.  References. 

a.  SFRD-KP  Memorandum,  dated  January  14,  1991, 
subject:  Contract  Offloading  (signed  by  ASA(RDA)). 

b.  SARD-PP  message,  DTG  261100Z  Dec  91,  subject: 
Contract  Offloading  to  the  Tennessee  Valley  Authority 
(signed  by  ASA(RDA)). 

2.  The  purpose  of  this  memorandum  is  to  clarify,  and 
revise  in  part,  previous  policy  guidance  concerning  the 
practice  of  requesting  acquisition  support  from  an  activity 
other  than  an  assigned  supporting  contracting  office(s), 
termed  "contract  offloading."   This  memorandum  addresses 
contract  offloading  actions  by  any  Army  activity,  including 
HQDA  and  PEOs/PMOs,  in  order  to  obtain  acquisition  support 
from  non-DoD  Government  agencies.   (This  is  not  the  same  as 
requesting  that  an  agency  provide  administrative  support  in 
the  form  of  global  "contracting  support  services"  for  a 
particular  requiring  activity  or  for  a  particular  category 
of  requirements  of  that  activity,  which  should  only  be  done 
within  DoD.) 

3.  This  memorandum  does  not  apply  to: 

a.  actions  initiated  to  satisfy  requirements  for 
supplies  and  services  by  or  through  non-DoD  agencies  when 
required  by  law  or  regulation  (also  see  Federal  Acquisition 
Regulation  (FAR)  Part  8  and  DFARS  Part  208  (especially 
208.70,  Coordinated  Acquisition)).   (Not  included  in  this 
category  are  discretionary  actions  such  as  a  decision  to 
use  another  agency's  contracts  when  not  mandated  by  law  or 
regulation;  e.g.,  GSA  regional  requirements  contracts  for 
FIP  support  services.);  or 

b.  actions  initiated  to  obtain  "in-house"  (organic 
resources)  performance  of  a  requirement  by  a  non-DoD  agency 
when  either  no  contracting  is  to  be  provided  by  the  non-DoD 
agency  or,  if  contracting  is  required,  it  is  incidental  to 
the  performance  of  the  in-house  work.   (Although  this  is 
not  contract  offloading,  it  may  be  an  Economy  Act  trans- 
action requiring  a  contracting  officer  determination.) 


208 


-2- 

4.  Although  there  is  no  general  prohibition  against 
contract  offloading,  offloading  can  significantly  heighten 
the  potential  for:  waste  and  abuse;  loss  of  management 
control  over  Army  appropriated  funds  and  the  acquisition 
process;  and,  Anti-Deficiency  Act  violations.   This  is 
especially  true  when  requirements  are  offloaded  for 
convenience  or  expediency  to  non-DoD  agencies,  which  may  be 
generally  unaware  of  limitations  and  special  requirements 
placed  on  DoD  acquisitions  by  law  or  DoD/DA  regulations. 

Of  particular  concern  in  this  regard  are: 

a.  limitations  placed  on  the  funds  appropriated  by 
Congress  to  DoD,  such  as  the  period  of  time  available  for 
obligation  or  expenditure,  or  restrictions  on  spending  in 
the  last  quarter  of  the  fiscal  year; 

b.  requirements  imposed  by  the  Competition  in 
Contracting  Act  of  1984  (CICA) ,  or  the  annual  DoD 
appropriations  and  authorizations  acts,  and  implementing 
DoD/DA  finance  and  procurement  regulations; 

c.  acquisition  approvals  and  determinations 
required  for  certain  categories  of  DoD/ Army  requirements 
and  procurement  actions  (e.g.,  logistics/supply  policies, 
AR  5-5,  AR  5-14,  AR  25-1/3);  and 

d.  requirements  imposed  by  DoD  Directives  and 
Instructions  and  implementing  Army  regulations  concerning 
higher  level  management  requirements  such  as  cost/ 
performance  reporting,  quality  assurance,  program 
oversight,  data  management,  standardization,  etc. 

5.  Equally  troubling  in  this  time  of  shrinking 
resources  and  increasing  challenges,  is  the  incurring  of 
costs  in  excess  of  what  would  be  required  if  support  were 
provided  by  the  assigned  contracting  office  (assuming  the 
assigned  office  is  able  to  provide  the  required  support) . 
In  addition,  there  is  often  a  loss  of  visibility  and 
ultimate  accountability  by  the  Army  requiring  activity  for 
the  public  funds  appropriated  for  the  Army's  use  (no  idea 
of  value  received  for  dollars  expended) . 

6.  Recent  acquisition  actions  offloaded  to  non-DoD 
agencies  (e.g.,  to  Tennessee  Valley  Authority,  to 
Department  of  Energy's  Oak  Ridge  National  Laboratory,  and 
to  other  Federally  Funded  Research  and  Development  Centers 
(FFRDCs))  were  not  subjected  to  a  review  by  Army  contract- 
ing or  legal  officials  that  could  have  detected  and 
prevented  abuses  and  wholesale  non-compliance  with  the 
requirements  of  FAR  Subpart  17.5/DFARS  Subpart  217.5. 

7.  Therefore,  effective  immediately,  proposed 
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contract  offloading  actions  to  non-Defense  agencies  (i.e., 
outside  of  DoD)  shall  be  reviewed  by  the  chief  of  the 
appropriate  assigned  contracting  office  in  order  to 
determine  whether  or  not  offloading  will  be  more  economical 
or  otherwise  more  beneficial  to  the  Army  than  having  the 
contracting  support  provided  by  that  contracting  office. 
The  chief  of  the  office  requesting,  or  responsible  for 
initiating,  the  offloading  action  shall  submit  to  the  chief 
of  the  assigned  contracting  office  a  written  request  for 
this  determination.   (This  may  be  accomplished  prior  to 
completion  of  a  Military  Interdepartmental  Purchase  Request 
(MIPR).)   The  request  shall  provide  the  following 
information  as  a  minimum: 

a.  A  statement  of  the  requirement  proposed  for 
offloading.   This  statement  shall  clearly  describe  the 
proposed  contract  requirements  and  major  deliverables, 
including  technical  reports,  and  the  required  delivery  or 
performance  schedule. 

b.  The  fund  citation  (or  type  of  funds)  and  the 
anticipated  amount  of  appropriated  funds  to  be  provided  to 
the  non-DoD  agency  (or  a  copy  of  the  MIPR) ;  including,  when 
applicable,  a  breakdown  of  the  total  estimated  contract 
cost  and  the  estimated  amount  of  administrative  fees  or 
charges  to  be  paid  to  the  acquiring  non-DoD  agency  for 
fulfilling  the  requirement. 

c.  A  statement  that  all  required  acquisition  (as 
opposed  to  procurement/contracting)  approvals  and 
requirement  validations  have  been  obtained. 

d.  A  statement  describing  the  expected  economies 
or  other  benefits  that  will  result  from  the  offloading 
action  and  the  impact  if  the  offloading  action  is  not 
accomplished. 

8.   If  the  chief  of  the  assigned  contracting  office 
concurs  with  the  proposed  offloading  action  then  some 
additional  requirements  apply: 

a.  If  the  only  authority  for  the  offloading  action 
to  the  non-DoD  agency  is  the  Economy  Act  (31  U.S.C.  1535), 
an  Army  contracting  officer  shall  make  the  determination 
required  by  FAR  17.502/503  and  DFARS  217.503.   The  Economy 
Act  determination  shall  be  reviewed  and  annotated  by  legal 
counsel.   As  stated  in  AR  37-1,  Army  Accounting  and  Fund 
Control,  the  official  who  certifies  to  the  funds  on  the 
MIPR  (or  other  funding  transmittal  document)  is  responsible 
for  ensuring  compliance  with  these  requirements.   The 
Economv  Act  should  not  be  cited  when  other  statutory 
authority  exists  for  the  transaction. 
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b.  The  reviewing  contracting  officer  shall  also 
ensure  that  the  "procurement  package"  is  complete  and  in 
full  compliance  with  FAR  17.504.   The  Inspector  General, 
Department  of  Defense,  in  recent  audit  reports  on 
offloading  to  non-DoD  agencies,  has  been  especially 
critical  of  the  lack  of  oversight  by  offloading  DoD 
activities,  due  in  part  to  their  failure  to  require 
cost/performance  reports  from  the  non-DoD  agency  and  its 
contractor(s) .   There  should  be  little  substantive 
difference  between  a  procurement  request  package  to  be  sent 
■  to  Department  of  Energy  and  one  destined  for  an  Army 
contracting  office.   If  anything,  the  offloading  package 
should  be  more  comprehensive,  because  of  DoE's  supposed 
unfamiliarity  with  D6D  requirements.   (DFARS  208.7002-2, 
"Requiring  department  responsibilities,"  may  also  be  used 
as  a  guide,  even  though  oriented  to  commodities  rather  than 
services,  which  are  the  preponderant  offloading  require- 
ment . ) 

9-   iPtra-DoD  Offloading.   Although  this  memorandum 
does  not,  in  general,  address  contract  offloading  within 
DoD,  a  number  of  questions  have  been  raised  throughout  the 
Army  concerning  the  meaning  and  intent  of  Reference  l.a., 
particularly  the  ambiguous  requirement  for  memorandums  of 
understanding.   Reference  l.a.  is  herebv  cancelled.   The 
following  guidance  will  apply  to  intra-DoD  transactions: 

a.  If  an  activity  requires  contracting  support 
from  other  than  its  assigned  servicing  contracting 
office (s)  (which  includes  contracting  agencies  assigned 
procurement  responsibility  for  certain  commodities  under 
the  DoD  coordinated  acquisition  program;  see  DFARS  208.70), 
they  shall  coordinate  requests  for  such  support  with  their 
appropriate  servicing  contracting  office.   These  actions 
should  be  completely  documented,  containing  the  same 
information  that  would  be  required  in  a  procurement  request 
package  to  their  assigned  contracting  office.   Acceptance 
of  the  MIPR  by  the  servicing  activity  provides  evidence  of 
the  activity's  agreement  to  accept  responsibility  for 
fulfilling  the  requirement  in  compliance  with  all 
applicable  laws  and  regulations.   Any  conditions  or 
restrictions  attendant  to  the  funds  being  provided  must  be 
revealed  to  the  servicing  activity. 

b.  For  repeated  requests  for  similar  categories  of 
contracting  support  from  one  DoD  activity,  a  support  or 
other  agreement  should  be  entered  into  (see  DoD  Instruction 
4000.19,  Interservice,  Interdepartmental,  and  Interagency 
Support)  after  coordination  with  the  servicing  contracting 
office.   Once  an  authorized  (support)  agreement  is  in 
place,  actions  within  the  scope  of  that  agreement  are  no 
longer  considered  offloading;  just  as  in  the  case  of 
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commodity  requirements  under  "Coordinated  Acquisition." 
NOTE:  The  coordinated  acquisition  coverage  in  DFARS  208.70 
does  not  currently  address  services  per  se,  although  10 
U.S.C.  2308  encompasses  both  supplies  and  services.   The 
DFARS  coverage  is  under  review  by  the  DAR  Council. 

10.  The  application  of  the  Economy  Act  to 
transactions  involving  the  transfer  of  requirements  and 
associated  transmittal  of  appropriated  funds  within  the 
Department  of  Defense  is  being  reviewed  by  DoD  officials. 

11.  This  memorandum  supersedes  references  l.a.  and 
l.b.,  and  the  derivative  coverage  in  AR  70-1.   To  the 
extent  that  this  policy  memorandum  may  conflict  with 
previous  Army  guidance  on  this  subject,  this  memorandum 
shall  take  precedence.   Heads  of  Contracting  Activities 
shall  ensure  that  the  requirements  of  this  memorandum  are 
transmitted  to  the  customers  of  their  contracting  offices 
by  the  most  effective  and  expeditious  means.   These 
requirements  shall  be  broadly  published  and  implemented 
throughout  each  contracting  activity,  preferably  by  a 
command  directive  in  the  715  series.   Changes  will  also  be 
made  to  AFARS  Parts  1,  8  and  17  to  implement  the  foregoing 
as  and  when  appropriate. 


Gaorge  E.  Dausman 
Acting  Assistant  Secretary  of  the  Army 
(Research/  Development  and  Acquisition) 
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MJG  1  '1992 

Mr.  Williara  F.  Malec  ' 
Executive  Vice  President 

and  Chief  Financial  Officer 
Tennessee  Valley  Authority 
400  West  Summit  Hill  Drive 

Knoxville,  TN   37902 

Dear  Mr.  Malec: 

The  General  Services  Administration  (GSA)  has  recently  reviewed 
the  activities  of  the  Technology  Brokering  Program  (TBP) ,  an 
activity  of  the  Tennessee  Valley  Authority  (TVA) .   GSA's  review 
included  an  examination  of  TBP  files  and  meetings  with  TBP  and 
other  TVA  officials. 

GSA  understands  that  the  TBP  was  established  in  1988  "to  expand 
and  enhance  that  portion  of  the  Tennessee  Valley  economy  that  is 
technology  driven"  by  entering  into  cooperative  agreements  with 
Valley  vendors  and  institutions  to  carry  out  research  and 
development  projects  as  requested  by  Federal  agencies. 

GSA's  review  disclosed  that  Federal  Information  Processing  (FIP) 
resources  have  been  acquired  through  the  TBP  without  meeting  the 
requirements  of  the  Federal  Information  Resources  Management 
Regulation  (FIRMR) .  The  lack  of  TVA  oversight  is  allowing  other 
Federal  agencies  to  use  the  TBP  for  FIP  resources  and  to  bypass 
regulatory  requirements. 

Therefore,  effective  with  the  date  of  this  letter,  TVA  should 
phase  out  immediately  the  acquisition  of  FIP  resources  under  the 
TBP  regardless  of  dollar  amount  without  a  specific  delegation  of 
procurement. authority  from  GSA. 

TVA  is  encouraged  to  meet  with  GSA  and  discuss  specific  TBP 
deficiencies.   Following  the  review  of  deficiencies  with  GSA,  TVA 
should  provide  GSA  a  plan  addressing  action  by  TVA  to  correct  TBP 
deficiencies. 

If  there  are  any  questions  regarding  this  matter,  please  have  a 
member  of  your  staff  call  Richard  L.  Fidler  at  (202)  501-1566  and 
refer  to  GSA  case  nximber  KMA-92-0440. 

Sincerely, 

Francis  A.  McDonough 
Assistant  Commissioner  for 
Federal  Information 
Resources  Management 
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Captain  Grant:  Thocp« 
2211  Jefferson  Davis  Highway 
crystal  Plaza  No.  5,  Room  546 
Washington,  O.C.  20350-1000 

Re:   Obligation  of  Funds  under  contract  No.  TV-8356 IV. Between  Tennessee 
valley  Authority  (TVA)  and  Maval  Ship  Systems  Engineering  station 
(NAVSSES)  Involving  TVA  Cooperators  Science  Applications 
international  Corporation  -  Ainerican  Systems  Engineering  Corporation 
(SAIC-AMSEC)  (tVA  Contract  No.  TV-85717V);  Q-E.D.  Systems,  Inc. 
(QED)  (TVA  Contract  No.  TV-86863V) ;  and  Engineering  Visions,  Inc. 
(ENVISIONS)  (TVA  Contract  N6.  TV-85766V) 

Dear  Captain  Thorpe > 

This  letter  and  its  accompanying  memorandum  from  the  Tennessee  Valley 
Authority  Office  of  the  General  Counsel  (OGC)  are  to  explain  why  the 
funds  transferred  by  the  U.S.  Navy  to  TVA  under  a  series  of  Kilitary 
Interdepartmental  Purchase  Requests  (MlPRs)  to  fund  the  activities  to  be 
conducted  by  TVA's  cooperators  under  the  listed  contracts,  SAIC-AMSEC, 
QBO,  and  ENVISIONS,  were  effectively  obligated  under  contracts 
implied- in-f act  between  TVA  and  those  cooperators  before  September  30, 
1991,  and  therefore  were  not  automatically  deobligated  under  the  Economy 
Act  at  the  end  of  fiscal  year  1991.   Since  that  deobligation  cannot  now 
occur,  work  under  those  MIPRs  should  proceed. 

This  letter  will  discuss  the  situations  of  the  specific  cooperators,  and 
the  facts  common  to  all  of  them.   The  enclosed  memorandum  from  occ 
discusses  the  applicable  law. 

We  would  also  like  to  reiterate  the  urgency  of  timely  resolution  on  this 
matter.   As  previously  indicated,  the  current  suspension  of  contract 
performance  is  resulting  in  delays  in  accomplishing  the  activities 
covered  by  the  subject  contracts.   Further  delays  will  result  in 
additional  costs  in  accomplishing  these  activities  due  to  demobilisation 
and  remobilization  and  other  resulting  inefficiencies.   We,  therefore, 
request  your  concurr^l^ce  to  proceed  as  soon  as  possible  so  that  these 
activities  can  be  reinitiated  ^nd  additional  costs  and  schedule  .deiayjr 
can  be  minimized. 
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I.    Specific  Ceoperatora'  Situations 

A.  2^.   QED  cooperated  closely  with  TVA  and  NAVSSES  in  July 
through  September  of  1991  in  developing  a  Statement  of  Work  (SOW)  for 
work  QED  was  to  perform  for  NAVSSES  in  modernizing  naval  ships  and 
systems.   QED  also  developed  a  workplan  and  budget.   In  August  1991,  qed 
was  accepted  as  a  regional  cooperator  under  the  TVA  Technology  Brokering 
Program  (TBP)  and,  pursuant  to  the  TBP  and  the  Economy  Act  of  1932, 

31  U.S.C.  S  153S  (1988),  the  U.S.  Navy  transferred  $11,611/730-50  to  TVA 
for  allocation  to  QED  to  develop  and  install  several  new  technologiea  for 
NAVSSES'  pilot  naval  ships  and  prototype  modernizations  for  equipment  and 
systems  on  U.S.  Navy  ships.   By  August  20,  1991,  QED  had  developed  its 
wor)c  directives  and  specifications  for  the  work,   on  August  21,  1991, 
NAVSSES  informed  QED  that  funding  was  obligated  and  had  been  transferred 
to  TVA. 

TVA  and  QED  agreed  that  funds  received  by  TVA  from  the  U.S. 
Navy  under  the  MlPRs  applicable  to  this  project  were  contractually 
obligated  on  receipt.   All  required  funding  documentation  and  work 
descriptions  with  reference  to  QED's  project  tasking  were  forwarded  to 
TVA  before  September  1,  1991.   QED  commenced  work  on  September  9,  1991, 
based  on  repeated  assurances  from  TVA  that  all  funding  had  been  received 
and  contract  documents  which  would  embody  the  agreement  already 
documented  by  the  MIPRs  released  by  the  U.S.  Navy,  the  sow,  and  the  work 
directives  and  specifications  developed  by  QED  would  be  prepared  and 
forwarded  to  QED. 

In  doing  this  work,  QED  invested  approximately  $750,000  in 
state-of-the-art  design  and  fabrication  equipment  and  leased  over  13,000 
square  feet  of  work  space  on  long-term  leases  specifically  for  this 
work.   It  also  hired  personnel  with  highly  specialized  knowledge  and 
experience  to  perform  the  work. 

B.  SAIC-RMSEC.   On  August  30,  1991,  TVA  issued  a  letter  of  intent 
to  SAIC-AMSEC  which  authorized  SAIC-AMSSC  to  go  forward  with  two  projects 
for  ship  moderniziation  and  had  an  attached  SOW.   This  was  pursuant  to 
MIPRs  issued  by  the  U.S.  Navy  in  July  and  August.   Indeed,  during  July, 
August,  and  September  of  1991,  NAVSSES  issued  TVA  S4, 873,513  of  MIPRs  to 
fund  the  various  tasks  under  this  contract.   During  September  of  1991, 
NAVSSES  furnished  copies  of  these  MIPRs  to  SAIC-AMSEC  to  induce 
SAIC-AMSEC  to  commence  work  without  a  formal  contract.   TVA  accepted  and 
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signed  All  of  these  MtPRs  during  September  of  1991  and  duly  recorded  them 
as  TVA's  obligations  incurred  in  fiscal  year  1991.   NAVSSES  also  reviewed 
and  approved  the  detailed  workplans  and  budgets  covering  these  MIPRs 
before  the  end  of  fiscal  year  1991.   In  reliance  on  this  and  on 
representations  made  by  TVA  and  MAVSSES  representatives  at  a  meeting 
which  occurred  on  Septerober  18,  1991  (to  be  discussed  in  the  second  part 
of  this  letter),  SAIC-AMSEC  commenced  work  on  the  projects  covered  by  its 
contract.   Thus,  all  of  the  details  of  the  contract  to  be  entered  between 
TVA  and  SAIC-AMSEC  had  been  agreed  to  and  documented  by  the  end  of  fiscal 
year  1991,  SAIC-AMSEC  had  begun  performance  in  reasonable  reliance  on 
statements  made  and  actions  by  TVA  and  NAVSSES  representatives,  and  all 
that  remained  to  be  done  was  the  ministerial  act  of  preparing  and 
executing  the  formal  contract  documents. 

C.    ENVISIONS.   TVA  accepted  ENVISIONS  in  early  August  of  1991  as  a 
regional  cooperator  in  the  TBP  with  NAVSSES  to  be  the  sponsoring  agency. 
ENVISIONS  followed  this  up  with  an  August  9,  1991  letter  to  NAVssES  where 
it  gave  complete  estimates  of  the  costs  of  performing  the  work  it  was 
ultimately  assigned  to  perform  by  NAVSSES.   The  total  estimate  was 
516,738,427.   NAVSSES  approved  these  estimates  before  the  end  of  fiscal 
year  1991.   on  August  21,  NAVSSES  followed  this  up  by  issuing  $16,738,437 
worth  of  MIPRs  to  TV&  for  ENVISIONS  to  perform  the  work  covered  by  the 
August  9  letter.  A  complete  description  of  the  work  to  be  performed 
under  each  of  these  MIPRs  was  attached  to  each  MIPR.  Thus,  prior  to 
September  1,  1991,  all  required  funding  documentation  and  task 
descriptions  had  been  forwarded  by  NAVSSES  to  TVA  and  receipted  for.   tva 
duly  recorded  these  MIPRs  as  Government  obligations  when  it  received 
them.   On  September  18,  an  ENVISIONS  representative  attended  the  meeting 
described  in  the  immediately  following  part  of  this  letter.   ENVISIONS 
commenced  project  work  on  September  9,  1991,  based  on  repeated  verbal 
assurances  from  the  TVA  program  office  that  funding  had  been  received  and 
contract  documents  were  being  prepared.   All  that  remained  was  the 
ministerial  act  of  completing  the  contract  documents  and  forwarding  them 
to  ENVISIONS  for  signature. 

II.   The  SeT?tember  18,  1991.  Meeting  and  the  October  I,ettfer3  of  Intent. 

Anthony  Cieri,  Director,  Equipment  Assessment  and  Alteration  Department 
of  NAVSSES,  called  a  meeting  for  September  18,  1991,  at  NAVSSES' 
headquarters  in  Philadelphia,  Pennsylvania,  for  representatives  of  Tva, 
(lED,  SAIC-AMSEC,  and  ENVISIONS  to  introduce  the  participants  in  the 
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program  to  each  other  and  for  TVA  representatives  to  explain  the  program 
and  its  objectives.   Mr-  Cieri  was  present  during  the  entire  meeting. 
TVA  was  represented  by  the  TBP  Program  Director,  H.  Brown  Wright,  and 
Leonard  W.  Smith,  Senior  Attorney.   Among  other  things,  the  parties 
discussed  the  questions  of  funding  and  obligation  of  funds.   Before  this 
meeting,  all  three  contractors,  as  noted  above,  had  commenced  work  on  the 
basis  of  verbal  assurances  from  Mr.  Wright  that  letters  of  intent  and 
contracts  would  be  forthcoming  and  would  be  issued  with  September  9  as 
the  start  date.   Mr.  Wright  confirmed  these  commitments  at  this  meeting. 
Mr.  Smith  then  stated  the  funds  had  been  received  and  obligated  for  the 
projects,  that  the  paperwork  for  the  contracts  was  on  his  desk  for 
approval,  and  that  when  he  returned  he  would  approve  the  contracts  and 
forward  them  to  the  appropriate  TVA  official  for  final  approval  and 
signature.   He  also  stated  letters  of  intent  would  probably  be  issued  in 
a  couple  of  weeks  and  then  be  followed  by  formal  contract  agreements. 
Mr.  Cieti,  acting  for  NAVSSES,  was  present  while  this  was  said.   He  did 
not  indicate  there  would  be  any  problem  with  the  fact  that  the  letters  of 
intent  and  contracts  would  be  issued  after  September  30,  1991. 

Two  letters  of  intent,  covering  a  combined  total  of  $6,531,321-50,  were 
issued  to  ENVISIONS  by  TVA  on  October  4,  1991,  and  October  15,  1991.  The 
October  4  letter  stated,  "The  contract  will  take  approximately  two  to 
three  weeks  to  be  finalized."  The  October  15  letter  contained  a  similar 
statement,  "The  contract  supplement  will  take  approximately  two  to  three 
weeks  to  be  finalized."   Each  letter  was  accompanied  by  an  agreed  sow. 
TVA  sent  QED  a  similar  letter  of  intent  on  October  7,  1991.   It  contained 
a  fiifflilar  sentence  and  was  accompanied  by  an  sow.   Copies  of  the 
ENVISIONS  and  QED  letters  of  intent  were  also  sent  to  Mr.  cieri-   Even 
though  the  letters  of  intent  were  issued  after  the  end  of  fiscal  year 
1991,  NAVSSES  never  objected  to  the  work  being  carried  out  under  them 
and,  indeed,  that  work  has  been  completed.   This,  combined  with  Mr-  Cieri 
acquiescing  in  Mr-  Smith's  statement  that  the  funds  for  all  the  projects 
were  committed,  shows  the  U.S.  Navy»  through  navsses,  agreed  until  very 
recently  that  all  the  funds  covered  by  these  contracts  were  effectively 
obligated  during  fiscal  year  1991  and  could  not  be  automatically 
deobligated  because  the  ministerial  act  of  completing  the  written 
contracts  which  would  embody  the  mutual  obligations  and  rights  the 
parties  had  already  agreed  to  would  not  be  completed  and  executed  until 
some  time  in  fiscal  year  1992. 

We  have  requested  OGC  to  give  us  an  opinion  of  whether,  under  the 
foregoing  facts,  the  funds  covered  by  the  subject  MIPRS  were  effectively 
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captain  Grant  Thorp« 
Page  S 

SEP     8 1992 

obligated  under  the  Economy  Act  before  September  30,  1991,  so  that  they 
could  not  be  automatically  deobli^ated  under  the  Economy  Act  thereafter. 
They  have  given  us  an  opinion  (copy  enclosed)  that  the  funds  were  so 
obligated.   As  a  result,  I  respectfully  request  that  the  freeze  on  these 
funds  be  lifted  so  that  th«  work  called  for  by  these  contracts  can  go 
forward . 

Sincerely, 

John  G.  8t«w«rt 
John  C.  Stewart 

JC8:HWB:SJB 

Enclosure 

ec:   Mr-  Anthony  M-  Cleri,  Director 

Attnt  Anthony  KeCulIough 

Kav&l  Ship  Systems  Engineering  Station 

Department  of  Defense 

Building  59  Code  103C 

Philadephia,  Pennsylvania  19112-^083 

E.  S.  ChriBtenbury,  ET  IIH-K   / 
R.  Brown  Wright,  OCH  10-K 
Files,  VRC,  OCH  SE*-K 


4988e 


220 


INSPeCTOR   GENE'RAL 
DCPAKTMCHT  or-  Dcrtnsc 

JOO  ARWT    HASTT    ORIVC 

AHUNOTON.  viRoiNiA  aasoa-aaAA 


MEMORANDUM   FOR   JOHN    CRANE.    OFFICE   OF    CONGRESSIONAL   LIAISON 
IC,    DOD 

SUBJECT:      OoD   Economy  Act  Orders    to  NCAA  for  the  NAASH 
Prograa 

This   is   in  response  to  the   inquiry  frCB  Peter  Levine 
regarding  the  S3. 3   Billion   from  NOAA  to  ESG,    Inc.,    for  work 
on  the  NAASW  Prograa. 

Based  on  information  obtained  froa  Washington      •?     i 
Headquarters  Services    (MHS)  ;    the  office  of  Inspectoi^   . — 
General,    Department  of  Commerce;    the  Air  Force  1100  Support 
Group   in  the  Pentagon;   the  Space   and  Naval  Warfare  Command 
(SPAWAR);   and  Roger  Martino,    ue  detcnained  that  FY  1S92 
ROT&E,    Defense  Agencies,    funds   were   sent  by  NOAA   to  TVA   to 
finance  the  worX  on  the  NAASW  Program  by  ESG.     The  Office  of 
the  Assistant  Secretary  of  Defense    (Command,   Control, 
Communications   and   Intelligence)     (OASD(C^I))    sent  a  total   of 
$18,755,000    in   FY    1992    and    1993    DoD   RDT6E   funds    to   the   MOAA 
Wave   Propagation   Laboratory    (NOAA/WPL)    in  Boulder,    Colorado, 
for  the  NAASW  Program,   as  follows. 

FY1992                         Jun    30,  1992  $         230,000 

Jul    24,  1992  2,364,000 

Sep      2,  1992  1,561,000 

FV1993                        Dec      9,  1992  14,700,000 

The   OASD(C-'l)    transferred  the   FY   1992    funds  to  the  NOAA^wpL 
on  HHitary  Xnterdepartaental   Purchase  Requests    (MIPRs) 
issued  by  WHS.      The  OAS0{C^I)    had  WHS   suballocate  the  FV-- 
1993    funds  to  the  Air  Force,   which   in  turn  issued  the  MIPR 
for    $14,700,000   to  the  HOAA/WPL. 

We  also   Identified  two  other  MIPRs  that  were  issued  to 
NOAA   Cor  support  to  the  NAASW  Program.      On  March  13,    1991, 
the   Office  of  the  Director,    Defense  Research  and 
Engineering,   directed  WHS  to  issue  a  MIPR  for  $35,000  of  FY 
1991   funds  to  the  NOAA  Research  Laboratory  at  Stennls   Space 
Center,    Mississippi,    to  perform  worX  discussed  in  a 
classified  statement   of  work.      On  March   10,    1992,    SPAWAR 
Bent    $10,000   of    FY    1992   funds    for   the   DoD  NAASW  Prograa   to 
the   NOAA  National   Ocean  Service   KauticaJ.   Charting  RSD 
Laboratory  in  Rockville,   Maryland,    for  reimbursable  support. 
These    low-value   orders   appear   to   be   unrelated   to   the 


appear 
SD(C^) 


subsequent  MIPRs   the   OASD(C-'l)    had    issued   to  the   NOAA/WPL. 
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As  shown  below,    the  NOAA/HPL  transferred   $3,361,000  o£ 
the   S4, 153, GOO   in  FV   1992   funds,    apparently  at  OASD(C-'Z} 
direction,    to  TVA. 

AU9   26,    1992  S    l,OOo7oOO 

Oct      2,    1992  1,561,000 

Apr      S,    1993  JU>0,000 

The  MOAA/WPI.  retained  the  remaining  $794,000  in  FY  1992 
funds  Cor  support  that  it  provided.     The  NOAA/WPL  has  used 
$3,300,000   of   the   $14,700,000   in  FY  1993   funds   for 
Laboratory  expenses  and  the  remaining  funds  will  be  used  for 
contracts  and  other  HOAA/WPI,  costs. 

We  believe  that  TVA  placed  about  $3,191,000  of  tha> 
$3,361,000  on   the  cooperative  agreeaent  with  ESG  antf^  T" 
retained  about   $170,000  for  its  brokerage  fee.      TVA's 
brokerage  fee  probably  amounted  to  s  percent  since  TVA 
already  had  a  cooperative  agreement  with  ESG.      We  have  asJced 
the  QIC,    TVA,    to  determine  the  actual  anounts. 

We  identified  several   interesting  issues  while 
documenting  the  fund  transfers  to  the  HOAA/WPL  and  TVA. 
First,    apparently  an  annex  to  the  FY  1993  Defense 
Appropriations   Bill   "directed"  OoO  to  establish  a  joint 
program  at  the  beginning  of  FY  1993  with  MOAX  to   investigate 
basic  scientific  concepts  associated  with  nen^acoustic 
technologies.      The  NOAA/WPL  is  to  oversee  thm  research  being 
cooduoted  under  the  auspices  of  the  OoO  Advanced  Sensor 
Applications  Program  (ASAP) .     XhiB  congressional  direction 


resulted  in  an  October  15,    1992,  memorandum  o<  understanding 
between  the  OXSD(C^I)    and  NOAA,   whieh  was  Kinmlized  after 
OoD  transterxed  the  $4,1SS,000  of  FY  1*92  funds  to  the    _ 
HOAX/NFL,   and  the  MOAA/HPI.  transferred  $2, SSI, 000  of  Uie 
funds  to  TVh.  ~' 

Second,    the  statement  of  work  attached  to  the  JUne  30, 
1992,  MZFR  for  $230,000  States  "Onder  this  aeqaisltlea, 
seienU.sts  at  NOAA's  Nave  Propagmtien  lAboratoty  vill  asses* 
the  use  of  synthetic  aperture  radar  and  miotewmve 
radlocMters  Cor  observations  of  small  and  large-scale  ooean 
surface  dynamics.**     This  statement  apparently  misled  the 
contract ing  officer  in  Defense  Supply  Service-Washington 
into  thinking  that  the  funds  would  be  used  for  work 
performed  in-house.     on  June  29,   1993,   the  oontractiag 
officer  stated  in  a  memorandum  to  the  OASO(CZ>   that  "Your 
request  to  transfer  $230,000  to  anetheif  government  agency 
for  subject  work  to  support  your  mission  dees  not  reguire 
our  epproval  as   it  will  be  done  in-house.     Offloading 
requests  pertain  only  to  work  performed  by  contractors .  t  . 
The  OASO(C^Z)    permitted  WHS  to  issue  the  MXPR  most  likely 
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knowing  that  nuch  of  the  funds  would  not  be  used  In-house  by 
th«  NOAA/WPL.   The  OASDCC-"!)  subsequently  requested  WHS  to 
issue  two  amendaents  to  the  MIPR  sending  an  additional 
$3  92S  000  of  FY  1992  funds  to  the  NOAA/WPL.   Heithet 
amendjuent  was  reviewed  by  a  DSS-W  contracting  officer. 

•Third,  WHS  included  a  statenent  in  the  MIPRa — 
transferring  the  FY  1992  funds  to  NOAA  that  stated,  "runds 
MAY  HOT  be  redirected.   Acceptor  aust  be  performer."  This 
statement  was  Ignored  by  the  NOAA/WPl  when  it  redirected  the 
33,361,000  to  TVA  for  the  ESG  cooperative  agraemant. 

Fourth,  no  DoD  contracting  officer  reviewed  and 
approved  the  December  9,  1992,  MIPR  for  $li',lQO;oax>   thet  the 
OASD(C^I)  directed  the  Air  Force  to  issue  to  the  NOAAyW£L. 
This  indicates  that  the  Air  Force  still  has  not  implewented 
the  FAR/DFARS  requirement  that  a  DoD  contracting  officer 
review  and  approve  Economy  Act  orders. 

Finally,  the  Department  of  commerce  advised  the 
NOAA/WPL  against  sole-source  procurements  to  support  the 
KAASW/ASAP  Program.   In  October  1992,  the  KOAA/MPL  received 
an  "unsolicited"  proposal  from  a  company  named  RESEARCH 
TECHNOLOGY  GROUP,  Laurel,  Maryland,  but  it  was  rejected  and 
returned  as  advertising  material.   Interestingly,  ESG,  Inc., 
is  also  located  in  Laurel,  Maryland,  We  checked  with  the 
telephone  company  and  it  has  no  listing  for  a  RESEARCH 
TECHNOLOGY  GROUP  in  Laurel.   The  OIG,  Department  of 
Commerce,  is  determining  if  a  copy  of  the  proposal  was 
retained.  The  Department  of  Commerce  procurement  staff  is 
moving  ahead  with  a  broad  agency  announcement  for  contractor 
support  to  be  funded  with  the  FY  1993  funds. 

Copies  of  relevant  documents  arc  enclosed.   Please 
contact  me  at  (703)  692-2990  or  Gerry  Stephenson  at  (703T" 
692-3179  for  any  additional  information. 


Paul 'Granetto 

Deputy  Director 

Contract  Management  Directorate 


Enclosures 
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Tennessee  Valley  Authonty.  400  West  Summit  Hill  Onve.  Knoxville,  Tennessee  37902- 1 499 


Norman  A.  ZIgrossi 
President,  Resource  Group 


July  27,    1993 


Mr.  Roger  MarCino 
Professional  Staff  Member 
Senate  Subcommittee  on  Oversight 

of  Government  Management 
Committee  on  Government  Affairs 
Washington,  DC    20510 

Dear  Mr.  Martino: 

Please  reference  our  telephone  conversation  of  July  26  wherein  you 
requested  answers  to  questions  regarding  the  Technology  Brokering 
Program.   Enclosed  are  the  responses  to  your  questions. 

All  fees  collected  through  this  program  have  been  used  for  either 
administrative/operating  costs  or  for  commercialization  of  technology  in 
the  Tennessee  valley  and  the  nation.   If  you  have  any  further  questions. 


please  give  me  a  call. 
Sincerely, 

Norman  A.  Zigro 


Enclosure 
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TENNESSEE  VALLEY  AUTHORITY 
TECHNOLOGY  BROKERING  PROGRAM 


1.  What  is  the  total  amount  of  funds  and  interest  collected  bv  the 
Technology  Brokering  Program? 

The  total  amount  of  funds  collected  since  the  inception  of  the 
Technology  Broking  Program  in  fiscal  year  1988  is  $186,829,000. 

The  interest  earned  from  Technology  Brokering  project  funds  are 
deposited  with  other  TVA  non-power  funds  in  an  interest -bearing 
account.   This  account  does  not  identify  the  funds  by  source.   The 
interest  earned  is  periodically  allocated  to  various  activities 
(appropriated  projects)  through  TVA's  Resource  Group.   The  use  of 
interest  or  other  non-power  funding  is  limited  to  certain  programs 
by  the  TVA  Act. 

2.  What  is  the  disposition  of  funds,  including  the  fees  collected  bv 
the  Technology  Brokering  Program? 

Total  provided  to  cooperators  $17A,920,000 

Fees  charged  by  the  program  12,909,000 

Of  the  $12,909,000  fees  collected,  $4,565,000  has  been  spent  for 
administrative/operating  costs  and  $8,344,000  has  been  placed  in  an 
account  to  be  utilized  for  commercialization  of  technology.   No 
monies  have  been  spent  from  this  account  to  date. 
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Tennessee  Valley  Aulhonly.  "ICX)  Wesi  Sommil  Hill  Drive  Knoxville  Tennessee  37902-1^99 


Norman  A  ZigrossI 
PresKlenl,  Resource  Group 


September  14,  1993  ^^P  2  2  19 


The  Honorable  Carl  Levin 

United  States  Senate 

459  Russell  Senate  Office  Building 

Washington,  DC  20510-2202 

Dear  Senator  Levin: 

At  the  July  30,  1993,  hearings  of  the  Senate  Subcommittee  on  Oversight  of 
Government  Management,  Committee  on  Governmental  Affairs,  you  inquired  as 
to  TVA's  intentions  with  regard  to  approximately  $8.3  million  in 
Technology  Brokering  Program  fees  which  had  been  set  aside  for  the 
commercial  development  of  technology  transferred  under  this  program  and 
whether  funds  received  from  agencies  participating  in  the  program  were 
going  to  companies  located  in  the  Tennessee  Valley. 

Following  your  hearing,  I  requested  that  TVA's  General  Counsel  provide  me 
with  an  opinion  as  to  whether  TVA  has  the  legal  authority  to  retain  the 
§8.3  million  in  fees  which  had  been  set  aside.   A  copy  of  the  General 
Counsel's  opinion  is  enclosed.   With  regard  to  your  question  as  to 
whether  funding  for  this  program  stayed  inside  the  Tennessee  Valley  or 
went  to  businesses  located  outside  the  Tennessee  Valley,  projects  that 
were  active  in  the  program  after  September  30,  1991,  were  reviewed. 
Approximately  70  percent  of  total  funding  for  the  116  projects  reviewed 
went  to  companies  outside  the  Tennessee  Valley.   The  results  of  this 
review,  by  category,  are  as  follows: 

Percent  of  Funding 
Outside  the  Valley 

New  Projects  31        Over  $21  Million  87% 

Add-On  Projects  17        Over  $47  Million  52% 

Carryover  Projects       68        Over  $75  Million  75% 


Number 

of 

Total  Funding 

Proiect 

:^- 

Amount 

31 

Over  $21  Million 

17 

Over  $47  Million 

68 

Over  $75  Million 
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As  I  testified  before  the  Subcommittee,  there  is  a  need  for  a  program 
that  brings  research  and  development  work  to  the  Tennessee  Valley  and 
develops  the  commercial  potential  of  appropriate  technology.   However, 
the  Technology  Brokering  Program  is  not  currently  going  in  this 
direction,  and  it  is  my  intention  to  redirect  the  program  as  follows: 

The  program  will  accept  no  new  projects  unless  the  funds  are  to  be 
spent  in  the  Tennessee  Valley. 

For  ongoing  projects  in  which  the  funds  are  going  to  companies 
located  outside  the  Tennessee  Valley,  after  consultation  with  the 
affected  agency,  TVA  will  either: 

-  Transfer  administration  and  further  funding  to  the  agency 
requesting  the  project; 

-  Bring  the  project  to  a  logical  stopping  point  and  terminate  it;  or 

-  Complete  the  project  as  rapidly  as  possible. 

TVA  will  endeavor  to  minimize  the  disruptions  to  the  agencies  and 
companies  involved  during  the  redirection  of  the  program. 

I  will  ask  the  TVA  Inspector  General  to  review  the  status  of  these 
efforts  in  six  months  and  send  you  a  copy  of  his  report. 

Sincerely, 


Norman  A.  Zigros, 


227 


September  10,  1993 

Norman  A.  Zigrossi,  Vrt  llA-K 

TECHNOLOGY  BROKERING  PROGRAM  -  FEES 


RETURN  REQUEST 


During  the  July  30,  1993,  hearings  of  the  Senate  Subcommittee  on  Oversight 
of  Government  Management,  Senator  Carl  Levin  of  Michigan  asked  that  TVA 
inform  the  subcommittee  whether  it  would  return  approximately  $8.3  million 
of  Technology  Brokering  Program  (TBP)  fees.l/  You  have  inquired  as  to 
whether  TVA  is  legally  entitled  to  keep  these  fees. 

As  we  discuss  more  completely  below,  it  is  our  opinion  that:  (i)  if  TVA 
clearly  commimicated  to  the  Federal  agencies  involved  in  the  TBP  that  part 
of  the  fees  paid  would  be  used  to  develop  the  commercial  potential  of  the 
transferred  technology;  (ii)  the  Federal  agencies  understood  that  part  of 
the  fees  would  in  fact  be  used  for  this  purpose;  and  (ill)  the  Federal 
agencies  have  determined  that  they  have  the  legal  authority  to  transfer  a 
portion  of  their  appropriated  funds  to  TVA  for  this  TBP  purpose,  we 
believe  that  TVA  is  entitled  to  retain  the  fees. 

Legal  Analysis 

In  the  current  TBP  agreement,  the  Federal  agency  requesting  assistance 
from  TVA  specifically  recognizes  that  one  of  the  objectives  of  the  TBP  is 
to  promote  the  commercial  application  of  technology  transferred  under  the 
agreement.  TVA  charges  the  Federal  agencies  involved  a  fee  for  projects 
performed  tmder  the  TBP.   The  fee  is  over  and  above  TVA's  cost  of  placing 
and  administering  any  contract  awarded  to  provide  the  requesting  agency 
the  requested  product  or  service.  The  fee  typically  ranges  from  5  percent 
to  10  percent  of  the  project's  cost,  depending  on  the  project's  amount. 
The  total  fees  collected  by  the  TBP  as  of  July  1993  were  il2.9  million. 
TBP's  operating  costs  were  $4.6  million.  The  remaining  $8.3'million  is 
set  aside  to  be  used  to  promote  the  commercial  application  of  the 
technology  transferred  under  the  TBP. 

The  above  agreement  between  TVA  and  the  agencies  participating  in  the  TBP 
is  entered  into  under  the  authority  of  the  Economy  Act,  31  U.S.C.  §  1535 
(1988).  The  Economy  Act  allows  a  Federal  agency  to  ask  TVA  or  other 
agencies  to  perform  or  provide  by  contract  goods  or  services  to  the 
requesting  agency.  It  permits  the  requesting  agency  to  pay  in  advance  for 
the  goods  or  services  and  provides  for  payment  by  the  requesting  agency  to 
TVA  based  upon  the  actual  cost  of  the  goods  or  services  provided. 


1    The  subcommittee's  focus  was  on  the  Department  of  Defense's 
participation  in  the  TBP.   The  $8.3  million  set  aside  for  developing  the 
commercial  potential  of  the  technology  consists  of  the  proceeds  from  all 
TBP  projects  and  not  just  Department  of  Defense  projects. 
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The  Economy  Act  does  not  define  the  term  "actual  cost."   The  Comptroller 
General  has  defined  the  term  to  include  direct  costs  attributable  to  the 
performance  of  a  service  or  the  furnishing  of  materials  and  indirect  costs 
that  bear  a  significant  relationship  to  the  services  or  work  performed  or 
the  materials  furnished  and  are  funded  out  of  the  funding  agency's  cur- 
rently available  appropriations  (57  Comp.  Gen.  674,  682  (1978)).   In 
reviewing  the  present  program,  one  could  argue,  applying  the  Comptroller 
General's  decision,  that  developing  the  commercial  potential  of  the 
transferred  technology  is  not  a  direct  or  indirect  cost  reimbursable  under 
the  Economy  Act.   However,  viewing  the  program  in  its  entirety,  and 
specifically  the  express  acknowledgments  of  this  purpose  of  the  program 
contained  in  the  current  contract  agreements,  we  believe  that  the  better 
view  is  that  charges  for  these  services,  which  will  be  used  in  furtherance 
of  Section  22  of  the  TVA  Act,  are  appropriately  reimbursable  as  indirect 
costs. 

Moreover,  if  the  Federal  agencies  participating  in  the  TBP  have 
recognized,  either  expressly  or  impliedly,  that  they  have  the  legal 
authority  to  use  their  appropriated  fimds  in  the  manner  described  in  the 
TBP  we  believe  TVA  may  properly  retain  and  use  the  questioned  amo\mt. 
However,  if  upon  later  reflection  a  Federal  agency  concludes  and  so 
advises  us  that,  irrespective  of  the  acknowledgments  its  representatives 
may  have  made  with  respect  to  the  nature  of  its  participation  in  the  TBP, 
it  does  not  have  the  legal  authority  to  spend  appropriated  funds  for  this 
purpose,  TVA  should  return  that  portion  of  the  fees  to  the  Federal  agency 
to  the  extent  TVA  has  not  legally  obligated  the  funds. 2/ 

There  is  a  related  issue  as  to  whether  TVA  may  keep  the  interest  that  has 
been  earned  on  funds  advanced  to  TVA  by  the  other  Federal  agencies  who 
participated  in  the  TBP.   Our  July  28,  1993,  memorandum  concluded  that,  as 
a  general  proposition,  ass\ffiiing  the  transfer  of" the  fiinds  to  TVA  was  not 
void  as  a  matter  of  law  and  that  the  applicable  cooperative  agreement  with 
the  Federal  agency  did  not  prohibit  it,  TVA  is  authorized  to  retain  and 
use  the  interest  proceeds.   TVA,  however,  would  not  be  entitled  to  keep 
interest  earned  on  any  portion  of  TBP  funds  to  the  extent  that  the  Federal 
agency  involved  concludes  it  did  not  have  the  legal  authority  to  transfer 
such  fimds  to  TVA  in  the  first  place,  and  any  such  interest  should  be 
returned  to  the  Treasur 
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2    There  Is  a  question  with  regard  to  some  of  the  earlier  agreements 
which  TVA  may  have  to  address  as  to  whether  the  proceeds  obtained  could  be 
used  for  the  commercial  development  of  transferred  technology  or  must  be 
applied  to  other  uses  consistent  with  Section  26  of  the  TVA  Act.   However, 
this  issue  does  not  bear  directly  on  the  larger  issue  addressed  above  as 
to  whether  the  Federal  agency  participating  in  the  TBP  has  the  legal 
authority  to  transfer  funds  to  TVA  to  develop  the  commercial  potential  of 
the  transferred  technology, 
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